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responsible on account of mental disorder -- Not criminally responsible accused can be
absolutely discharged, conditionally discharged or detained -- Whether provisions
infringe principles of fundamental justice-- Canadian Charter of Rightsand Freedoms,

S. 7 -- Criminal Code, RS.C., 1985, c. C-46, s. 672.54.

Constitutional law -- Charter of Rights-- Equality rights-- Mental disability
-- Criminal Code providing for verdict of not criminally responsible on account of
mental disorder -- Not criminally responsible accused can be absolutely discharged,
conditionally discharged or detained -- Whether provisionsinfringe right to equality --
Canadian Charter of Rights and Freedoms, s. 15 -- Criminal Code, R.S.C., 1985,
c. C-46, s. 672.54.

The appellant has a long history of mental illness and hospitalization, and
has been diagnosed with chronic residual schizophrenia. 1n 1983 he was arrested for
attacking two pedestrians on the street with aknife and stabbing one of them behind the
ear. Prior to thisincident he had been hearing voices. He was charged with aggravated
assault, assault with a weapon, and possession of a weapon for purposes dangerous to
the public peace. He wastried and found not criminally responsible (“NCR”). Under
S. 672.54 of the Criminal Code, where averdict of NCR on account of mental disorder
has been rendered, the court or Review Board may direct that the accused be discharged
absolutely, discharged subject to conditions or detained in custody in a hospital. The
Review Board considered the appellant’s status in 1995 and, in a majority decision,
granted him a conditional discharge. A majority of the Court of Appeal upheld the
decision. The appellant subsequently challenged the constitutionality of the provisions
of the Criminal Code dealing with the review of NCR accused before a different panel
of the Court of Appeal. A majority of the panel found that the provisionsdid not violate
s. 7 or s. 15(1) of the Canadian Charter of Rights and Freedoms.
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Held: The appeal should be dismissed.

Per Lamer C.J. and Cory, McLachlin, lacobucci, Major, Bastarache and
Binnie JJ.: Inthe spirit of supplanting the old stereotypes about mentally ill offenders,
Part X X.1 of the Criminal Code supplementsthe traditional guilt-innocence dichotomy
of the crimina law with a new aternative for NCR accused -- an alternative of
individualized assessment to determine whether the person poses a continuing threat to
society coupled with an emphasis on providing opportunities to receive appropriate
treatment. Throughout the process the offender is to be treated with dignity and
accorded the maximum liberty compatible with Part XX.1's goals of public protection

and fairness to the NCR accused.

Properly read, s. 672.54 doesnot create apresumption of dangerousnessand
does not, in its effect, impose a burden of proving lack of dangerousness on the NCR
accused. The introductory part of s. 672.54 requires the court or Review Board to
consider the need to protect the public from dangerous persons, together with the mental
condition of the accused, hisor her reintegration into society, and hisor her other needs.
The court or Review Board must then makethe disposition “that isthe least onerous and
least restrictive to the accused”. Under s. 672.54(a), the court or Review Board must
direct that the accused be discharged absolutely if it is of the opinion that “the accused
isnot asignificant threat to the safety of the public”. This provision must be read with
the preceding instruction that the court or Review Board must make the order that isthe
least onerous and least restrictive to the accused, and in light of the principle that the
only constitutional basis on which the criminal law may restrict the liberty of an NCR
accused isthe protection of the public from significant threatsto its safety. Read inthis
way, it becomes clear that unless it makes a positive finding on the evidence that the

NCR accused poses a significant threat to the safety of the public, the court or Review
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Board must order an absolutedischarge. Thisinterpretationissupported by theprinciple

that a statute should be read in a manner that supports compliance with the Charter.

On this interpretation of Part XX.1, the duties of a court or Review Board
that is charged with interpreting s. 672.54 may, for practical purposes, be summarized

as follows:

1. The court or Review Board must consider the need to protect the
public from dangerous persons, the mental condition of the NCR
accused, the reintegration of the NCR accused into society, and the
other needs of the NCR accused. The court or Review Board is
required in each case to answer the question: does the evidence
disclosethat the NCR accused isa* significant threat to the safety of
the public”?

2. A “significant threat to the safety of the public” meansareal risk of
physical or psychologica harm to members of the public that is
seriousin the sense of going beyond the merely trivial or annoying.
The conduct giving rise to the harm must be criminal in nature.

3. There is no presumption that the NCR accused poses a significant
threat to the safety of the public. Restrictions on his or her liberty
can only be justified if, at the time of the hearing, the evidence
before the court or Review Board shows that the NCR accused
actually constitutes such a threat. The court or Review Board
cannot avoid coming to a decision on this issue by stating, for
example, that it is uncertain or cannot decide whether the NCR
accused poses a significant threat to the safety of the public. If it
cannot come to a decision with any certainty, then it has not found
that the NCR accused poses a significant threat to the safety of the
public.

4, The proceeding before the court or Review Board isnot adversarial.
If the parties do not present sufficient information, it is up to the
court or Review Board to seek out the evidence it requires to make
itsdecision. Where the court is considering the matter, it may find
in such circumstances that it cannot readily make a disposition
without delay and that it should be considered by the Review Board.
Regardless of which body considers the issue, there is never any
legal burden on the NCR accused to show that he or she does not
pose a significant threat to the safety of the public.

5. The court or Review Board may have recourse to a broad range of
evidence asit seeksto determine whether the NCR accused poses a
significant threat to the safety of the public. Such evidence may
include the past and expected course of the NCR accused's
treatment, if any, the present state of the NCR accused’s medical
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condition, the NCR accused' s own plans for the future, the support
services existing for the NCR accused in the community, and the
assessments provided by experts who have examined the NCR
accused. Thislist isnot exhaustive.

6. A past offence committed while the NCR accused suffered from a
mental illness is not, by itself, evidence that the NCR accused
continues to pose a significant risk to the safety of the public.
However, thefact that the NCR accused committed acriminal actin
the past may be considered together with other circumstanceswhere
it isrelevant to identifying a pattern of behaviour, and hence to the
issue of whether the NCR accused presents a significant threat to
public safety. The court or Review Board must at all times consider
the circumstances of the individual NCR accused before it.

7. If the court or Review Board concludes that the NCR accused is not
a significant threat to the safety of the public, it must order an
absolute discharge.

8. If the court or Review Board concludes that the NCR accused is a
significant threat to the safety of the public, it has two alternatives.
It may order that the NCR accused be discharged subject to the
conditionsthe court or Review Board considers necessary, or it may
direct that the NCR accused be detained in custody in a hospital,
again subject to appropriate conditions.

0. When deciding whether to make an order for aconditional discharge
or for detention in ahospital, the court or Review Board must again
consider the need to protect the public from dangerous persons, the
mental condition of the NCR accused, the reintegration of the NCR
accused into society, and the other needs of the NCR accused, and

make the order that is the least onerous and least restrictive to the
NCR accused.

Section 672.54 does not violate the principles of fundamental justice
guaranteed by s. 7 of the Charter. The phrase “significant threat to the safety of the
public” satisfiesthetest of providing sufficient precisionfor legal debateandistherefore
not unconstitutionally vague. Neither doess. 672.54, asinterpreted, improperly shift the
burden to the NCR accused to prove that he or she does not pose a significant threat to
public safety. Finally, the scheme is not overbroad, since it ensures that the NCR
accused’ sliberty will be trammelled no more than is necessary to protect public safety.
In addition to the safeguards of the NCR accused’ sliberty foundins. 672.54, Part XX.1

further protectshisor her liberty by providing for, at minimum, annual consideration of
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the case by the Review Board and by granting the NCR accused aright to appeal to the
Court of Appeal adisposition made by a court or Review Board. If acourt or Review
Board failsto interpret and apply s. 672.54 correctly and unduly impinges on the NCR
accused’s liberty, the NCR accused therefore has an appropriate remedy.

Section 672.54 of the Code does not infringe s. 15(1) of the Charter. A
reasonable person, dispassionate and fully apprised of the circumstances, possessed of
similar attributes to, and under similar circumstances as, the claimant, would not find
these provisions to be discriminatory. They promote, rather than deny, the claimant’s
right to be considered as an individual, equally entitled to the concern, respect and
consideration of the law. While Part XX.1 of the Code may be seen as treating NCR
accused differently from other accused persons on the basis of mental illnessat thetime
of the criminal act, and the distinction is made on the basis of an enumerated ground,
namely mental disability, thepurported differential treatment isnot discriminatory inthat
it does not reflect the stereotypical application of presumed group or personal
characteristics, or otherwiseviolate s. 15(1)’ sguarantee that every individual isequally
entitled to the law’ s concern, respect, and consideration. The jurisprudence recognizes
that discrimination may arise either from treating an individual differently from others
on the basis of group affiliation, or from failing to do so. Different legal treatment
reflecting the particular needs and circumstances of anindividual or group not only may
be justified, but may be required in order to fulfill s. 15(1)’s purpose of achieving
substantive equality. In its purpose and effect, Part XX.1 reflects the view that NCR
accused are entitled to sensitive care, rehabilitation and meaningful attempts to foster
their participation in the community, to the maximum extent compatible with the
individual’ sactual situation. Any restrictionsontheliberty of NCR accused areimposed

to protect society and to allow the NCR accused to seek treatment, not for penal
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purposes. Thisrendersinapposite amechanistic comparison of the duration of time for

which criminally responsible and NCR accused may be confined.

Per L’ Heureux-Dubéand Gonthier JJ.: Section672.54 of theCriminal Code
reflects the proper exercise by Parliament of its criminal law jurisdiction. Following
Swain, the preventivejurisdiction of criminal law istriggered by the existence of athreat
to public safety. Danger isthethreshold, not significant danger. The opening paragraph
of s. 672.54 sets out the rule governing the disposition to be made. First, the court or
Review Board must takeinto consideration the need to protect the public from dangerous
persons, the mental condition of the accused and the reintegration of the accused into
society and the other needs of the accused. Second, the disposition is to be the least
onerous and least restrictive possible to the accused. Section 672.54(a) mandates
absolute dischargeif it isfound that the NCR accused is “not a significant threat to the
safety of the public” even though he or she is dangerous. The wording of the
introductory paragraph and of s. 672.54(a) onitsfaceleadsclearly to the conclusion that
thetest set out isanegative one. Whilethe Criminal Code, like all legislation, ought to
be interpreted in light of the Charter and the values it enshrines, courts ought not to

depart from the “plain meaning” of the text in the absence of ambiguity.

Whilethe need to protect the public from danger isan essential conditionfor
imposing any restriction ontheliberty interests of NCR accused and must be established,
Parliament does not require a positive finding that the NCR accused is a significant
threat to public safety to maintain some protective measuresand justify adisposition that
isthe least onerous and restrictive to the accused other than absolute discharge. Section
672.54(a) is phrased in such away that the requirement for an absolute discharge only
arises when the court or Review Board is of the opinion that the accused is not a

significant threat. Parliament hasenvisaged two level sof dangerousness. dangerousness
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and significant threat to public safety. The court or Review Board must first make a
positive finding of dangerousness, i.e., that the NCR accused isindeed athreat to public
safety. If thecourt or Review Board findsthat the accused isdangerous, it will then have
to determine whether the accused is or is not a significant threat to public safety. A
positive finding of such significant dangerousness need not be made as a condition
precedent to ordering some measures of protection. Parliament has expressed, through
the negativewording of s. 672.54(a), that if the court or Review Board isunableto reach
an opinion as to whether or not the threat posed by the accused is a significant one, it
may maintain some protective measures pending further review of the case, by issuing
the order that istheleast onerous and least restrictive to the accused consistent with the

evidence.

Theimpugned provisions do not violate s. 7 of the Charter. The processis
inquisitorial, as opposed to adversarial, and therefore does not cast aburden onthe NCR
accused to prove his or her lack of dangerousness. Nor does s. 672.54 create a
presumption of dangerousness. If the court or Review Board failsto concludepositively
that the NCR accused is dangerous, it must grant an absolute discharge. While the
principlesof fundamental justicerequireapositivefinding of dangerousness, they allow
that uncertainties with respect to the extent of the threat posed by the accused be
resolved in favour of the safety of the public. Public concern that an NCR accused not
be free of all supervision until it is established that he or sheis not a significant threat
to the safety of the public is obvious and legitimate. While the making of dispositions
pursuant to s. 672.54 affects individual liberty interests so as to engage s. 7 of the
Charter, acloser consideration of the legislation revealsthe minimal effect of s. 672.54
on the liberty interests of the NCR accused as well as the existence of solid procedural
safeguards. The court or the Review Board engages in a risk-management exercise.

Detention or confinement will constitute the appropriate disposition only when that will
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be the least onerous disposition possible. Section 672.54 is not overbroad precisely
because it is tailored to fit the particular situation of the NCR accused. |If punishment
clearly cannot be one of the objectives of Part XX.1, then the correlative principle of
proportionality cannot apply either. Part XX.1 adapts the crimina system to the
mentally ill who are not responsible for their criminal acts. NCR accused are not
sentenced because a sentence is appropriate neither for the NCR accused nor for the
safety of the public. The sentence is replaced by the least onerous and restrictive
disposition to the NCR accused which is appropriate to protect the public against NCR
accused who are dangerous persons. Section 7 of the Charter allows for such a

measured restriction on liberty in the interest of the public.

Withrespecttos. 15 of theCharter, McLachlin J.’ sanalysiswasagreed with
as equally applicable to the above reading of s. 672.54(a). Part XX.1 of the Code does
not violate the equality rights of NCR accused. When viewed asawhole, NCR accused
are not disadvantaged as compared to dangerous offenders. Rather, Part XX.1 provides
for the least restrictive intrusion with the liberty interests of the accused consistent with
protecting public safety. No negative messageis sent about the worth or value of NCR
accused. On the contrary, Parliament acknowledges that the needs of the NCR accused
ought to be addressed by the criminal law system and that traditional sentencing
principles cannot apply to them. Parliament has sent a message that the assessment of
the NCR accused isto be dealt with the utmost consideration and prudence. Numerous
procedural safeguardsare provided. Part XX.1isthelegidative expression of acareful

reconciliation of the interests of the NCR accused and society.
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/IMcLachlin J.//

MCLACHLIN J. --

|. Introduction

In every society thereare those who commit criminal acts because of mental

illness. The crimina law must find a way to deal with these people fairly, while

protecting the public against further harms. The task isnot an easy one.

In 1991 Parliament provided its answer to this challenge: Part XX.1 of the
Criminal Code, R.S.C., 1985, c. C-46. The appellant Winko submits that Part XX.1
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violates his rights to liberty, security of the person and equality under the Canadian
Charter of Rightsand Freedoms. The sameissueisraised in the companion appeals of
Besev. British Columbia (Forensic Psychiatric Institute), [1999] 2 S.C.R. 722, Orlowski
v. British Columbia (Forensic Psychiatric Institute), [1999] 2 S.C.R. 733, and R. v.
LePage, [1999] 2 S.C.R. 744.

| concludethat Part X X.1 of the Criminal Code protectstheliberty, security
of the person, and equality interests of those accused who are not criminally responsible
(“NCR”) on account of a mental disorder by requiring that an absolute discharge be
granted unlessthe court or Review Board isableto conclude that they pose asignificant
risk to the safety of the public. It followsthat Part XX.1 does not deprive mentaly ill
accused of their liberty or security of the person in a manner contrary to the principles

of fundamental justice. Nor doesit violate their right to equal treatment under the law.

Il. Facts

At the time of the Review Board disposition under appeal, Mr. Winko was
a 47-year-old, single, unemployed man living at the Hampton Hotel in downtown
Vancouver, British Columbia. He had been diagnosed with the mental illnessof chronic
residual schizophrenia. Indeed, the appellant has a long history of mental illness and
hospitalization. On July 6, 1983, when Mr. Winko was 35, hewas arrested for attacking
two pedestrians on the street with aknife and stabbing one of them behind the ear. Prior
tothisincident, Mr. Winko had been hearing voiceswhich hethought were coming from
pedestrians saying, “why don’t you go and grab awoman and do her someharm?’, “you
are going to the West End to kill someone”, “you know you can’t kill awoman”, and

“you areacoward”. Winko was charged and taken to the Forensic Psychiatric Institute
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(“FPI™), where he continued to report auditory and visual hallucinations. 1n due course
he was charged with aggravated assault, assault with a weapon, and possession of a
weapon for purposes dangerous to the public peace. He was tried and found not

criminally responsible.

From the NCR verdict in 1984 until August 7, 1990, Mr. Winko was held
at the FPI. Hewas considered institutionalized. After hisrelease, helived in aseriesof
hotelsinthe downtown eastside areaof VVancouver. OnJune 1, 1994, hefailed to appear
at his Review Board hearing at the appointed time. However, he came to the Review
Board Office later in the day, dirty, malodorous and complaining of being harassed by
peopleonthestreet. Hewasreadmitted to the FPI on June 6, 1994. Hewas cooperative,

took his medication, and recovered rapidly.

Mr. Winko was returned to the community on July 5, 1994. Thistime, he
went to live at the Hampton Hotel, run by the Mental Patients Association. The hotel is
staffed by professional mental health workers who encourage residents to live
independently. They also encourageresidentsto taketheir medication and communi cate

any concerns to the treatment team assigned to the patient.

In September 1994, Mr. Winko once again missed a medication injection,
duein part to the failure of his doctor to keep track of the injections (which resulted in
no one reminding Mr. Winko of the need for treatment). Thisled to arecurrence of the
voices, and Mr. Winko voluntarily returned to the FPI in October 1994. He recovered

rapidly and soon returned to the Hampton Hotel, where he has resided ever since.

Mr. Winko's residence at the Hampton Hotel has never presented any

particular problems. In general he interacts well with the other residents at the hotel.
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Despite occasional supervised breaks from medication due to side-effects (the most
recent break of 18 months occurring in 1994), he has never been physically aggressive

to anyone since the offences of 1983.

Mr. Winko’ scaseillustrates many features often faced by acourt or Review
Board considering the status of an NCR accused: aconcern, often based on eventslong
past, requiring consideration of public safety before full release into society; a
countervailing record of peaceful behaviour in more recent years, amedical record that
indicates difficulties staying on medication and the possibility of recurrence of illness
when lapses occur; and the fact that for most of his adult life, Mr. Winko has been
subject to constraints on his liberty with no immediate prospect of release. This said,
different cases present different scenarios. Sometimesthe harmthat |leadsto NCR status
is as trivial as shoplifting. Sometimes it is as serious as homicide. Sometimes the
accused has a record of perfect compliance with medication and medical directives.
Sometimes complianceisaproblem. Justicerequiresthat the NCR accused be accorded
asmuch liberty asiscompatiblewith public safety. Thedifficulty lies indevisingarule

and a system that permits this to be accomplished in each individual’s case.

[11. Judgments Below

The Review Board considered Mr. Winko's status on May 29, 1995. The
Review Board consisted of three people: N. J. Prelypchan, who acted as chairperson,
Susan Irwin, and Dr. A. Marcus, a psychiatrist. By avote of two to one, the Review
Board granted Mr. Winko a conditional discharge. Dr. Marcus voted in favour of an
absolute discharge. The majority expressed the opinion that Mr. Winko could become
a significant risk to public safety in “certain circumstances’, and suggested that a

conditional discharge was consistent with the British Columbia Court of Appeal’s
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decisionin Orlowski v. British Columbia (Attor ney-General) (1992), 75 C.C.C. (3d) 138
(“Orlowski No. 1”). Ms. Irwin added: “I clearly acknowledge that there haven’t been
any incidents of threat to other people.” Dr. Marcus, noting the absence of any evidence
that Mr. Winko had been a danger to anyone since the index offence, concluded that
there was “no indication . . . that he would relapse and continue to be or again commit

an act which one could call asignificant threat”.

OnJuly 29, 1996, amajority of the British ColumbiaCourt of Appeal upheld
on its merits the Review Board' s decision to grant Mr. Winko a conditional discharge:
(1996), 79 B.C.A.C. 1. Mr. Winko subsequently challenged the constitutionality of the
provisions of the Criminal Code dealing with the review of NCR accused before a
different panel of the Court of Appeal. A majority of that panel found that the provisions
were constitutional and did not violate the Charter: (1996), 84 B.C.A.C. 44. Williams
J.A., dissenting, found that the legislation imposed a burden of proof on the applicant
contrary to s. 7 of the Charter that was not justified under s. 1. Mr. Winko appealsto
this Court seeking adeclaration that the Criminal Code provisions are unconstitutional

and an order that he be granted an unconditional release.

V. The Statutory Provisions

The following provisions of the Criminal Code are at issue:

16. (1) No person is criminally responsible for an act committed or an
omission made while suffering from a mental disorder that rendered the
person incapable of appreciating the nature and quality of the act or
omission or of knowing that it was wrong.

672.34 Where the jury, or the judge or provincial court judge where
there is no jury, finds that an accused committed the act or made the
omission that formed the basis of the offence charged, but was at the time
suffering from mental disorder so as to be exempt from crimina
responsibility by virtue of subsection 16(1), the jury or the judge shall
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render averdict that the accused committed the act or made the omission but
isnot criminally responsible on account of mental disorder.

672.38 (1) A Review Board shall be established or designated for each
province to make or review dispositions concerning any accused in respect
of whom a verdict of not criminally responsible by reason of mental
disorder or unfit to stand trial isrendered, and shall consist of not fewer than
five members appointed by the lieutenant governor in council of the
province.

(2) A Review Board shall be treated as having been established under
the laws of the province.

(3) No member of aReview Board is personally liablefor any act done
in good faith in the exercise of the member’ s powers or the performance of
the member’ sdutiesand functionsor for any default or neglect in good faith
in the exercise of those powers or the performance of those duties and
functions.

672.39 A Review Board must have at |east one member who is entitled
under the laws of a province to practise psychiatry and, where only one
member is so entitled, at least one other member must have training and
experiencein the field of mental health, and be entitled under the laws of a
province to practise medicine or psychology.

672.4 (1) Subject to subsection (2), the chairperson of a Review Board
shall beajudge of the Federal Court or of asuperior, district or county court
of aprovince, or aperson whoisqualified for appointment to, or hasretired
from, such ajudicial office.

672.41 (1) Subject to subsection (2), the quorum of a Review Board is
constituted by the chairperson, amember who is entitled under the laws of
aprovince to practise psychiatry, and any other member.

672.54 Where acourt or Review Board makes adisposition pursuant to
subsection 672.45(2) or section 672.47, it shall, taking into consideration the
need to protect the public from dangerous persons, the mental condition of
theaccused, thereintegration of the accused into society and the other needs
of the accused, make one of the following dispositions that is the least
onerous and least restrictive to the accused:

(a) where averdict of not criminally responsible on account of mental
disorder has been rendered in respect of the accused and, inthe opinion
of the court or Review Board, the accused is not a significant threat to
the safety of the public, by order, direct that the accused be discharged
absolutely;

(b) by order, direct that the accused be discharged subject to such
conditions as the court or Review Board considers appropriate; or
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(c) by order, direct that the accused be detained in custody in ahospital,
subject to such conditions as the court or Review Board considers

appropriate.

672.81 (1) A Review Board shall hold a hearing not later than twelve
months after making a disposition and every twelve months thereafter for
aslong asthe disposition remainsin force, to review any disposition that it
has made in respect of an accused, other than an absol ute discharge under
paragraph 672.54(a).

(2) The Review Board shall hold a hearing to review any disposition
made under paragraph 672.54(b) or (c) as soon as is practicable after
receiving notice that the person in charge of the place where the accused is
detained or directed to attend

(@) has increased the restrictions on the liberty of the accused
significantly for a period exceeding seven days; or

(b) requests areview of the disposition.

Mr. Winko and his co-appellants on the companion appeals submit that s.

672.54 infringestheir rightsto liberty and security of the person guaranteed by s. 7 and

their equality rights guaranteed by s. 15(1) of the Charter. They argue that neither

infringement is justified under s. 1 of the Charter. The relevant provisions of the

Charter are asfollows:

V. Issues

1. TheCanadian Charter of Rightsand Freedoms guaranteestherights
and freedoms set out in it subject only to such reasonable limits prescribed
by law as can be demonstrably justified in afree and democratic society.

7. Everyone hastheright to life, liberty and security of the person and
theright not to be deprived thereof except in accordance with the principles
of fundamental justice.

15. (1) Every individual is equal before and under the law and has the
right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race,
national or ethnic origin, colour, religion, sex, age or mental or physical
disability.
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Thefollowing three constitutional questionswerestated by the Chief Justice

on September 16, 1997:

1. Does s. 672.54 of the Criminal Code, R.S.C., 1985, c. C-46, infringe the
rights and freedoms guaranteed by s. 15(1) of the Canadian Charter of
Rightsand Freedomson theground that it discriminates against peoplewith
amental disorder, including people withamental disability, who have been
found not criminally responsible on account of mental disorder?

2. Does s. 672.54 of the Criminal Code, R.S.C., 1985, c. C-46, infringe the
rights and freedoms guaranteed by s. 7 of the Canadian Charter of Rights
and Freedoms on the ground that it deprives persons found not criminally
responsible on account of mental disorder of their right to liberty and
security of the person contrary to the principles of fundamental justice?

3. If so, can these infringements be demonstrably justified in a free and
democratic society under s. 1 of the Canadian Charter of Rights and
Freedoms?

VI. Analysis

A. What Section 672.54 of the Criminal Code Requires

The appellant arguesthat s. 672.54 infringes hisrightsto liberty, security of
the person, and equality as guaranteed by the Charter. Before these arguments can be
considered, we must ascertain precisely how s. 672.54 affectsthoserights. Inavery real
sense, the dispute on thisappeal focuses not on the Charter, so much asonhow s. 672.54
should beread. The appellant and his co-appellants contend that the section creates a
presumption of dangerousness and improperly shiftsthe burden of proving the contrary
to the NCR accused, introducing the possibility that he or she may remain under liberty
constraints indefinitely. They argue that, in the past, courts and Review Boards have

interpreted these provisions of the Criminal Code as creating such a presumption.
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Regardless of what courts and Review Boards may have donein the past, |
cannot accept the interpretation of s. 672.54 proposed by the appellants. The history,
purpose and wording of s. 672.54 of the Code indicate that Parliament did not intend
NCR accused to carry the burden of disproving dangerousness. Rather, Parliament
intended to set up an assessment-treatment system that would identify those NCR
accused who pose a significant threat to public safety, and treat those accused
appropriately while impinging on their liberty rights as minimally as possible, having
regard to the particular circumstances of each case. | conclude that this schemefulfills
these goalsin a manner that does not infringe the appellants’ rights under either s. 7 or

s. 15(1) of the Charter.

1. The History, Structure and Purpose of Part XX.1

Historically at common law, those who committed crimina acts while
mentally ill were charged and required to stand trial like other offenders. At the end of
the trial, they were either acquitted or convicted and sentenced accordingly. The
common law permitted no special verdict or disposition. The only concession made to
the illness that induced the offence was the accused’ s right to raise the defence that he
or she was unable to understand the nature and quality of the act, the M* Naghten Rules:
see M‘Naghten's Case (1843), 10 Cl. & Fin. 200, 8 E.R. 718 (H.L.). Thelaw held that
such incapacity deprived the mentally ill accused person of the criminal intent or mens
rea required for the offence. Sanity, however, was presumed; it was up to the accused

to demonstrate the contrary.

Until 1990, the provisions of the Criminal Code dealing with criminal acts
committed as a result of mental illness reflected the common law approach of treating

those offences like any others, subject to the special defence of not understanding the
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nature and quality of theact. Theonly verdictsavailable under the Criminal Code were
conviction or acquittal. However, even where the accused was acquitted on the basi s of
mental illness, he or shewas not rel eased, but was automatically detained at the pleasure
of the Lieutenant Governor in Council: Criminal Code, s. 614(2) (formerly s. 542(2))
(repealed S.C. 1991, c. 43, s. 3).

Thefirst Charter challenge against thissystem camein R. v. Chaulk, [1990]
3 S.C.R. 1303, whereamajority of this Court ruled that the requirement that the accused
prove an inability to understand the nature and quality of his or her act violated the
accused’ sright to be presumed innocent, but that the burden was constitutionally saved
under s. 1. A second Charter challengecameinR.v. Swain,[1991] 1 S.C.R. 933, where
this Court struck down the provision for automatic, indefinite detention of an NCR

accused on the basis that it violated the accused's s. 7 liberty rights.

In response to Swain, Parliament introduced sweeping changes by enacting
Part XX.1 of the Criminal Codein 1991: An Act to amend the Criminal Code (mental
disorder) and to amend the National Defence Act and the Young Offenders Act in
consequence thereof, S.C. 1991, c. 43. Part XX.1 reflected an entirely new approach to
the problem of the mentally ill offender, based on a growing appreciation that treating
mentally ill offenders like other offenders failed to address properly the interests of
either the offenders or the public. The mentaly ill offender who is imprisoned and
denied treatment is ill-served by being punished for an offence for which he or she
should not in fairness be held morally responsible. At the same time, the public facing
the unconditional release of the untreated mentally ill offender was equally ill-served.
To achieve the twin goals of fair treatment and public safety, a new approach was

required.
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Part X X.1 regjectsthe notion that the only aternativesfor mentally ill people
charged with an offence are conviction or acquittal; it proposes a third aternative.
Under the new scheme, once an accused person is found to have committed a crime
while suffering from a mental disorder that deprived him or her of the ability to
understand the nature of the act or that it was wrong, that individual is diverted into a
specia stream. Thereafter, the court or a Review Board conducts a hearing to decide
whether the person should be kept in a secure institution, released on conditions, or
unconditionally discharged. The emphasisis on achieving the twin goals of protecting

the public and treating the mentally ill offender fairly and appropriately.

Daniel Préfontaine, then an Assistant Deputy Minister at the Department of
Justice, summarized the objectives of Part XX.1 before the Standing Committee on

Justice and the Solicitor Generd:

The legidative proposas continue the long-standing objective of
protecting the public from presently dangerous peoplewho have committed
offences, and the long-standing principle of fundamental fairness we have
had in our lawsthat we do not convict people who areincapable of knowing
what they are doing.

Theaim of the bill istwofold: to improve protection for society against
thosefew mentally disordered accused who are dangerous; and to recognize
that mentally disordered offenders need due process, fundamental fairness
and need the rights accorded to them for their protection when they come
into conflict with the criminal law.

(House of Commons, Minutes of Proceedings and Evidence of the Sanding

Committee on Justice and the Solicitor General, Issue No. 7, October 9,
1991, at p. 6.)

Part XX.1 of the Criminal Code rests on the characterization of the person
who commits an offence while mentally ill as“not criminally responsible”’, or NCR: s.
16. Under the new regime, once a judge or jury enters a verdict of “not criminally

responsible on account of mental disorder”, the person found NCR becomes subject to
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the provisions of Part XX.1. The court may, either on its own motion or on application
by the prosecutor or the NCR accused, hold adisposition hearing: s. 672.45(1). At such
a hearing, the court may make an immediate disposition with respect to the accused if
it issatisfied that adisposition should be madewithout delay and that it can do so readily
in the circumstances. s. 672.45(2). If the court does not make a disposition, the
custodial provisionsinforce at thetime of the verdict continue until ahearing isheld by

the Review Board of the province, established under s. 672.38 of the Code: s. 672.46(1).

The Review Board is chaired by ajudge of the Federal Court, ajudge of a
superior, district or county court of a province, or a person who is qualified for
appointment to or has retired from such a judicial office: s. 672.4(1). At least one
member must be apsychiatrist, and where only onemember isapsychiatrist, at least one
other member must have training and experience in the field of mental health and be

entitled to practice medicine or psychology: ss. 672.39 and 672.41.

If the court has not made a disposition with respect to the accused after the
NCR verdict, the Review Board must hold a hearing and make a disposition as soon as
practicable, but not later than 45 days after the verdict is rendered (although the court
may extend thistime period to 90 daysin exceptional circumstances): ss. 672.47(1) and
672.47(2). If the court has made any disposition other than an absolute discharge, the
Review Board must hold ahearing and make adisposition beforethat disposition expires
and, in any event, within 90 days after the court’s initial order: ss. 672.47(3) and
672.55(2).

Whether the hearing is held by the court after the NCR verdict is rendered
or by the Review Board at alater date, the proceedings are conducted in accordance with

S. 672.5. The procedure at the hearing is informal. The Crown does not necessarily
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appear. The court or Review Board may designate as a party any person who has a
substantial interest in protecting the rights of the NCR accused: s. 672.5(4). The NCR
accused has aright to counsel and is entitled to be present throughout, except in certain
specified circumstances:. s. 672.5(7), (9), (10). Any party may present evidence, make
oral or written submissions, call witnesses, cross-examine any witnesses called by
another party and, on application, cross-examineany person who hassubmitted awritten
assessment report to the court or Review Board: s. 672.5(11). If the hearing is being
held by a Review Board, that body has al the powers conferred on a commissioner by
ss.4and 5 of thelnquiriesAct, R.S.C., 1985, c. I-11: ss.672.43and 672.5. Finaly, any
party may request that the court or Review Board compel the attendance of witnesses:

s. 672.5(12).

Any disposition regarding an NCR accused must be made in accordance
with s. 672.54. The court or Review Board may order that the NCR accused be
discharged absolutely, that he or she be discharged on conditions, or that he or she be
detained in ahospital and subject to the conditionsthe court or Review Board considers
appropriate. Although the court or Review Board hasawide latitude in determining the
appropriate conditionsto beimposed, it can only order that psychiatric or other treatment
be carried out if the NCR accused consents to that condition, and the court or Review

Board considersit to be reasonable and necessary: s. 672.55(1).

The Review Board must hold afurther hearing within 12 months of making
any disposition other than an absol ute discharge and further reviews must be conducted
at least every 12 months thereafter: s. 672.81(1). A further hearing also must be held
as soon as practicable when the restrictions on the liberty of the NCR accused are
increased significantly, or upon the request of the person in charge of the place where

the accused isdetained or directed to attend: s. 672.81(2). Apart from these mandatory
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reviews, the Review Board may review any of itsdispositionsat any time, on the request
of the accused or any other party: s. 672.82(1). Any party may appeal against a
disposition by a court or the Review Board to the Court of Appeal on a question of law

or fact or aquestion of mixed law and fact: s. 672.72(1).

Part XX.1 thus places obligations on both the court that enters the NCR
verdict, and which may then consider making an appropriate disposition immediately,
and the Review Board that will eventually assume continuing responsibility for theNCR
accused. | acknowledge that the provisions clearly emphasize the role to be played by
the specialized Review Board in the ongoing assessment and management of the NCR
accused and, indeed, it is likely that most inquiries will be conducted by the Review
Board in practice. Thisappeal, however, is primarily concerned with the interpretation
of s. 672.54, which sets out the dispositions available to the court or the Review Board.
To be consistent with the language used in the Criminal Code, these reasons will

therefore continue to refer to the decision-maker as the “court or Review Board”.

These procedures and the principles underlying them represent a
fundamental departure from the common law approach to those who commit offences
whilementally ill. Instead of the stark alternatives of guilt or innocence, leavened only
by the M* Naghten Rules, Part XX.1 offersanew alternative. The NCR accused isto be
treated in a special way in a system tailored to meet the twin goals of protecting the
public and treating the mentaly ill offender fairly and appropriately. Under the new
approach, the mentally ill offender occupies a special place in the criminal justice
system; he or she is spared the full weight of criminal responsibility, but is subject to

those restrictions necessary to protect the public.
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The verdict of NCR under Part XX.1 of the Criminal Code, as noted, is not
averdict of guilt. Rather, it isan acknowledgement that people who commit criminal
actsunder theinfluence of mental illnesses should not be held criminally responsiblefor
their acts or omissions in the same way that sane responsible people are. No person
should be convicted of acrimeif he or shewaslegally insane at the time of the offence:
Swain, supra, at p. 976. Criminal responsibility is appropriate only where the actor is
adiscerning moral agent, capable of making choices between right and wrong: Chaulk,
supra, at p. 1397; G. Ferguson, “A Critique of Proposals to Reform the Insanity
Defence” (1989), 14 Queen’'s L.J. 135, at p. 140. For this reason, s. 16(1) of the
Criminal Code exempts from criminal responsibility those suffering from mental
disordersthat render themincapable either of appreciating the nature and quality of their

criminal acts or omissions, or of knowing that those acts or omissions were wrong.

Nor is the verdict that a person is NCR a verdict of acquittal. Although
people may be relieved of crimina responsibility when they commit offences while
suffering from mental disorders, it does not follow that they are entitled to be released
absolutely. Parliament may properly use its criminal law power to prevent further
criminal conduct and protect society: Svain, at p. 1001. By committing acts proscribed
by the Criminal Code, NCR accused bring themsel veswithin thecriminal justice system,
raising the question of what, if anything, isrequired to protect society from recurrences.
As Professor Colvin in “Exculpatory Defencesin Criminal Law” (1990), 10 Oxford J.
Legal Sud. 381, at p. 392, putsiit:

When insanity provides an exculpatory defence, the actor remains very

much the concern of the criminal law. The insanity rulesidentify special

mental conditions under which persons cannot be expected to ensure that
their conduct conformsto the requirementsof law; and thereforethe general
law of criminal culpability is unsuited. The actor is formally acquitted
because mental impairment has made the standard penal sanctions

inappropriate. Alternative coercive measures may, however, be taken
because of the potential dangerousness of the condition.
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The preventative or protective jurisdiction exercised by the criminal law
over NCR offenders extends only to those who present a significant threat to society.
AsLamer C.J. stated in Swain, at p. 1008: “Astheindividual becomes less of athreat
to society, the criminal law progressively loses authority”. The only justification there
can be for the criminal law detaining a person who has not been found guilty (or is
awaiting trial on an issue of guilt) is maintaining public safety. Once an NCR accused
is no longer a significant threat to public safety, the criminal justice system has no

further application.

Thisraisesaterminological point. Under theold provisionsof the Criminal
Code based on the common law rule, the accused relieved of criminal responsibility by
reason of insanity was referred to as an NCR “acquittee”. This was because, as
explained, the person was viewed as acquitted for want of mensrea or criminal intent:
Chaulk, supra; Swain, supra. Under Part XX.1, by contrast, the NCR offender is not
acquitted. He or sheissimply found to be not criminally responsible. People who fall
withinthe scopeof Part XX.1 aremoreappropriately referred to assimply NCR accused,

theterminol ogy infact employed by the Code, and which has been usedin these reasons.

If the NCR verdict is not a verdict of guilt or an acquittal, neither isit a
verdict that the NCR accused poses asignificant threat to society. Part XX.1 does not
presume the NCR accused to pose such athreat. Rather, it requires the court or the
Review Board to assess whether such a threat exists in each case. Part XX.1 thus
recognizes that, contrary to the stereotypical notions that some may still harbour, the
mentally ill are not inherently dangerous. The mentally ill have long been subject to
negative stereotyping and social prejudice in our society based on an assumption of
dangerousness. Swain, supra, at p. 994; Battlefords and District Co-operative Ltd. v.
Gibbs, [1996] 3 S.C.R. 566, at p. 586. AsDr. Paul Mullen writes:
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There is a widely held belief in our culture that the mentally ill are
predisposed to act in aviolent and dangerous manner. . . . Thisprejudice has
deep roots. In Greek and Roman writings the defining characteristics of
madness were violence in combination with being out of touch with reality
and having atendency to wander. . . . The origins of such beliefs probably
lie in the unease which acutely mentally disturbed individuals produce in
those around them. Their unpredictable, strange and often inappropriately
intrusive behaviourseasily produce areaction of fear. Whenwe experience
fear, we all too readily attribute that fear to dangerousness in the exciting
object, rather than considering whether our reactions may not be excessive
or misplaced. The more frightened we become, the more dangerous we
assume that which excites the fear is.

(“The Dangerousness of the Mentally 1ll and the Clinical Assessment of

Risk”, Chapter 4 in Psychiatry and the Law: Clinical and Legal Issues,
W. Brookbanks, ed. (1996), 93, at p. 93.)

In 1975, the Law Reform Commission of Canada recognized that these
negative stereotypes of the mentally ill had found their way into the criminal justice
system:

This widely held fear of the mad criminal makes acceptable the
confinement and lengthy detention of mentally disordered accused or
offenders in circumstances which their “sane” counterpart would be either
less severely sanctioned or released outright. These attitudes are reflected
in the element of preventive detention implicit in the remand and
dispositional provisions of the Crimina Code and in the choice of
procedures of the personnel dealing with the mentally ill in the criminal
process.

(Working Paper 14, The Criminal Process and Mental Disorder, at p. 14.)

Asthe stereotype of the “mad criminal” has been undermined by research,
we have learned that only afew mental disorders are associated with increased rates of
violent behaviour: J. Cocozzaand H. Steadman, “ The Failure of Psychiatric Predictions
of Dangerousness: Clear and Convincing Evidence” (1976), 29 RutgersL. Rev. 1084, at
pp. 1088-89; S. Hodgins, Mental Disorder and Crime (1993); Law Reform Commission,
supra, at p. 19. And for these disorders, it is not clear whether the increased rates of

violent behaviour result from theillnessitself or from the socially marginalizing side-
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effectsof theillness. ToquoteDr. Mullen, supra, at p. 100, discussing violent behaviour

among those suffering from severe schizophrenia:

... the social dislocation and economic decline which accompany the more
disabling forms of schizophrenia put sufferers at risk of being forced into
the ranks of the dispossessed. Homel essness, poverty, and social isolation
all too often accompany schizophrenia. Theseincreasetherisksof conflict
with others and with the police. The chances of confrontation with others
are amplified by the common presence of alcohol and drug abuse, which
those with schizophrenia often resort to for relief from their disease and
their plight. Thus increased rates of violent behaviour could be in part a
product of a drift into a disturbed and disrupted lifestyle consequent upon
afailure to adequately support those with schizophrenia.

Research shows that NCR accused are no more likely than their convicted counterparts
to commit any offence, let alone a violent offence, upon release: M. E. Rice, et a.
“Recidivism Among Male Insanity Acquittees’ (1990), 18 J. Psychiatry & Law 379, at
pp. 393-95; G. T. Harris, M. E. Rice and C. A. Cormier, “Length of Detention in
Matched Groups of Insanity Acquittees and Convicted Offenders’ (1991), 14 Int’l J. L.
& Psy. 223, at p. 234; J. R. P. Ogloff et a., “Empirical Research Regarding the Insanity
Defense: How Much Do We Really Know?’, Chapter 6, in J. R. P. Ogloff, ed., Law and
Psychology: The Broadening of the Discipline (1992), 171, at p. 184.

In Swain, supra, at p. 1015, this Court, per Lamer C.J., recognized that the

NCR accused cannot be presumed to be dangerous:

[W]hile the assumption that persons found not guilty by reason of
insanity pose athreat to society may well be rational, | hasten to add that |
recognize that it is not always valid. While past violent conduct and
previous mental disorder may indicate a greater possibility of future
dangerous conduct, thiswill not necessarily be so. Furthermore, not every
individual found not guilty by reason of insanity will have such a personal
history. [Emphasisin original.]
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In the spirit of supplanting the old stereotypes about mentally ill offenders,
Part XX.1 supplements the traditional guilt-innocence dichotomy of the criminal law
with a new alternative for NCR accused -- an alternative of assessment to determine
whether the person poses a continuing threat to society coupled with an emphasis on
providing opportunitiesto receive appropriate treatment. The twin branches of the new
system -- assessment and treatment -- are intimately related. Treatment, not
incarceration, isnecessary to stabilizethe mental condition of adangerousNCR accused
and reduce the threat to public safety created by that condition. As Macfarlane JA.
stated regarding the predecessor schemein Re Rebic and The Queen (1986), 28 C.C.C.
(3d) 154 (B.C.C.A.), at p. 171, quoted with approval by Lamer C.J.in Swain, at p. 1004:
Theobjectiveof thelegidlationisto protect society and theaccused until the
mental health of the latter hasbeen restored. The objectiveisto beachieved

by treatment of the patient in ahospital, rather than in a prison environment.
[Emphasis added by Lamer C.J]

Part XX.1 protectssociety. If society isto be protected onalong-termbasis,
it must address the cause of the offending behaviour -- the mental illness. It cannot
content itself with locking the ill offender up for a term of imprisonment and then
releasing him or her into society, without having provided any opportunities for
psychiatric or other treatment. Public safety will only be ensured by stabilizing the

mental condition of dangerous NCR accused.

Part XX.1also protectstheNCR offender. Theassessment-treatment model
introduced by Part XX.1 of the Criminal Code is fairer to the NCR offender than the
traditional common law model. The NCR offender isnot criminally responsible, but ill.
Providing opportunities to receive treatment, not imposing punishment, is the just and
appropriateresponse. AsGoldieJ.A. stated in Davidson v. British Columbia (Attor ney-
General) (1993), 87 C.C.C. (3d) 269 (B.C.C.A.), at p. 277:
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[T]hetreatment of one unableto judge right from wrong isintended to cure
the defect. It isnot penal in purpose or effect. Where custody isimposed
on such a person, the purpose is prevention of antisocial acts, not
retribution.

Seegenerally D. Labergeand D. Morin, “The Overuse of Criminal Justice Dispositions:
Failureof Diversionary Policiesinthe Management of Mental Health Problems’ (1995),
18 Int’l J. L. & Psy. 389, at p. 389. The need for treatment rather than punishment is
rendered even more acute by the fact that the mentaly ill are often vulnerable and
victimized in the prison setting, as well as by changes in the health system that many
suggest result in greater numbers of the mentally ill being caught up in the criminal
process. See S. Davis, “Assessing the‘ Criminalization’ of the Mentally 11l in Canada’,
Can. J. Psychiatry, 37(8) (October 1992), at pp. 532-38.

By creating an assessment-treatment alternativefor thementally ill offender
to supplant the traditional criminal law conviction-acquittal dichotomy, Parliament has
signalled that the NCR accused isto be treated with the utmost dignity and afforded the
utmost liberty compatible with his or her situation. The NCR accused is not to be
punished. Nor is the NCR accused to languish in custody at the pleasure of the
Lieutenant Governor, aswas once the case. Instead, having regard to the twin goal s of
protecting the safety of the public and treating the offender fairly, the NCR accused is
to receive the disposition “that is the |east onerous and least restrictive” one compatible
with hisor her situation, beit an absol utedischarge, aconditional discharge or detention:

S. 672.54.

In summary, the purpose of Part X X.1 isto replace the common law regime
for the treatment of those who offend while mentaly ill with a new approach

emphasi zing individualized assessment and the provision of opportunitiesfor appropriate
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treatment. Under Part XX.1, the NCR accused is neither convicted nor acquitted.
Instead, he or sheisfound not criminally responsible by reason of illness at the time of
the offence. Thisisnot afinding of dangerousness. It israther afinding that triggersa
balanced assessment of the offender’ s possible dangerousness and of what treatment-
associated measures are required to offset it. Throughout the process the offender isto
be treated with dignity and accorded the maximum liberty compatible with Part XX.1's

goals of public protection and fairness to the NCR accused.

2. The Wording and Function of Section 672.54

The specific wording of s. 672.54 indicates that the provision seeks to
further theaimsof Part X X.1 of protecting the public while preserving maximum liberty
of the NCR accused through the assessment-treatment model. The question iswhether,
despite this goal, its effect is to inappropriately place the burden of disproving

dangerousness on the NCR offender.

The appellants concede that s. 672.54 does not expressly place the burden
on the accused to demonstrate lack of dangerousness. They argue, however, that thisis
its effect. They submit that the section imposes a fal se presumption of dangerousness,
which the NCR accused must overcome if he or sheisto regain freedom. In support of
this argument, they argue that the British Columbia Court of Appeal in Orlowski No. 1,
supra, at p. 146, held that the section does not oblige the court or Review Board to come
to a conclusion on whether the accused is a significant threat to public safety. If it
cannot or does not resolve that issue, the NCR accused remains subject to constraintson
his or her liberty. This means, in effect, that unless the NCR accused can mount a
convincing case that he or sheis not adanger to public safety, he or she will be subject

to restraints. This hurdle is made more difficult by the fact that the NCR accused in
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many cases is less able than others, by reason of illness, confinement or poverty, to
organize and present a convincing case for absolute discharge. Citing literature
suggesting a tendency among clinicians to over-predict dangerousness, the appellants
submit that this practical burden isfurther heightened by the human tendency of courts

and Review Board members to err on the side of caution.

| do not sharethe view that s. 672.54 should be interpreted thisway. Inmy
view, properly read, the section does not create apresumption of dangerousnessand does

not, initseffect, imposeaburden of proving lack of dangerousness onthe NCR accused.

The introductory part of s. 672.54 requires the court or Review Board to
consider the need to protect the public from dangerous persons, together with the mental
condition of the accused, hisor her reintegration into society, and hisor her other needs.
Thecourt or Review Board must then (the operativeverbis*” shall”) makethedisposition
-- absolute discharge, conditional discharge, or detentioninahospital -- “that isthe least
onerous and least restrictive to the accused”. Asthis Court noted in Swvain, supra, the
only constitutional basisfor thecriminal law restricting liberty of an NCR accused isthe
protection of the public from significant threats to its safety. When the NCR accused
ceases to be a significant threat to society, the criminal law loses its authority: Swain,
supra, at p. 1008. Part XX.1, as noted, is founded on this assumption. It follows that
if the court or Review Board failsto positively conclude, on the evidence, that the NCR
offender poses a significant threat to the safety of the public, it must grant an absolute
discharge. Any doubt onthisscoreisremoved by theinjunction that the court or Review
Board shall make the order that isthe least onerous and least restrictive to the accused,

consistent with the evidence.
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The wording of para. (a), which deals with the court or Review Board's
power to order an absolute discharge, is consistent with thisinterpretation of theinitial
paragraph of s. 672.54. It stipulatesthat the court or Review Board must direct that the
accused be discharged absolutely if it is of the opinion that “the accused is not a
significant threat to the safety of the public”. Paragraph (a) must be read with the
preceding instruction that the court or Review Board must makethe order that istheleast
onerous and least restrictive to the accused. It must also be read against the
constitutional backdrop that public safety istheonly basisfor theexercise of thecriminal
law power, absent aconviction. Read inthisway, it becomesclear that absent apositive
finding on the evidence that the NCR accused poses a significant threat to the safety of
the public, the court or Review Board must order an absolute discharge. This
interpretation is supported by the principle that a statute should be read in amanner that
supports compliance with the Charter: Saight Communications Inc. v. Davidson,

[1989] 1 S.C.R. 1038, at p. 1078.

Section 672.54, read thus, does not create a presumption of dangerousness.
There must be evidence of a significant risk to the public before the court or Review
Board can restrict the NCR accused’ s liberty. Nor does s. 672.54 permit the court or
Review Board to refuse to grant an absol ute discharge because it harbours doubts as to
whether the NCR accused poses a significant threat to the safety of the public. Since
there must be a positive finding of asignificant risk to the safety of the public to engage
the provisions of the Code and support restrictions on liberty, something less -- i.e.,
uncertainty -- cannot suffice. It follows that | do not share the view attributed to
Orlowski No. 1, supra, that if the court or Review Board cannot resolve the question of
whether the NCR accused constitutesasignificant threat to public safety, it can continue
to restrain the liberty of the accused through an order for a conditional discharge or

detention. If the court or Review Board cannot resolve the issue, it must grant an
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unconditional discharge. To repeat, absent afinding that the NCR accused represents
a significant risk to the safety of the public, there can be no constitutional basis for

restricting his or her liberty.

Sincedrafting thesereasons| have had the opportunity to review thereasons
of Justice Gonthier. My colleague prefers a two-step interpretation of s. 672.54 that
would draw a distinction between a threshold finding of “dangerousness’ and a
subsequent finding that an NCR accused is not “a significant threat to the safety of the
public’. In my view, both phrases denote the same concept: “dangerousness’ is
tantamount to “a significant threat to the safety of the public”. Absent dangerousness
amounting to asignificant threat to public safety, there is no constitutional basisfor the

criminal law to restrict the liberty of an NCR accused.

This interpretation does not expose the community to undue threats to its
safety and well-being. The task of the court or Review Board is to determine whether
the evidence discloses a “significant” or real risk to the community should the NCR
accused be released. If that risk exists, the NCR accused remains under supervision,
either subject to conditions while living in the community or detained in a hospital. 1t
does mean, though, that however difficult the task, the court or Review Board cannot
avoid the responsibility of making that determination. Just asajury isobliged to come
to a conclusion on an accused’s guilt or innocence, so is the court or Review Board
required to determine whether or not releasing the NCR accused would pose a
“significant risk” to public safety. If, at the end the day, the court or Review Board
cannot so conclude, the legal justification for confinement is absent and the NCR

accused must be released.
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Thisinterpretation of s. 672.54 eliminates any need for the NCR accused to
prove lack of dangerousness and relieves him or her of any legal or evidentiary burden.
If the evidence does not support the conclusion that the NCR accused is a significant
risk, the NCR accused need do nothing; the only possible order isan absol ute discharge.
Section 672.54 is remarkable among provisions in the Canadian Criminal Code in that
it does not place burdens of proof on either party. Itisnot adversarial inthe usual sense:

Davidson, supra, at p. 277.

The highest the case for the appellants can be put is that if the evidence
supportsthe conclusion that the NCR accused isasignificant risk, it may beinthe NCR
accused's interest to adduce further evidence to convince the court or Review Board
otherwise. However, thistactical incentiveto adduce evidenceisnot properly described
asashifting of thelegal or evidentiary burden to the accused. “Itisnot strictly accurate
to speak of the burden shifting to the defendant when what is meant is that evidence
adduced by the plaintiff may result in an inference being drawn adverse to the
defendant”: Snell v. Farrell,[1990] 2 S.C.R. 311, at pp. 329-30, per SopinkaJ. Seealso
J. Sopinka, S. N. Lederman and A. W. Bryant, The Law of Evidence in Canada (1992),
at pp. 77-78. Thistactical burden existsin every legal proceeding and does not violate
the presumption of innocence guaranteed by the Charter: see R. v. Osolin, [1993] 4

S.C.R. 595.

The regime’ s departure from the traditional adversarial model underscores
the distinctive role that the provisions of Part XX.1 play within the criminal justice
system. The Crown may often not be present at the hearing. The NCR accused, while
present and entitled to counsel, is assigned no burden. The system is inquisitorial. It
placesthe burden of reviewing all relevant evidence on both sides of the case on the court

or Review Board. The court or Review Board has a duty not only to search out and
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consider evidence favouring restricting NCR accused, but al so to search out and consider
evidence favouring his or her absolute discharge or release subject to the minimal
necessary restraints, regardless of whether the NCR accused iseven present. Thisisfair,
given that the NCR accused may not bein aposition to advance hisor her own case. The
legal and evidentiary burden of establishing that the NCR accused poses a significant
threat to public safety and thereby justifying arestrictive disposition awaysremainswith
the court or Review Board. If the court or Review Board isuncertain, Part XX.1 provides

for resolution by way of default in favour of the liberty of the individual.

As a practical matter, it is up to the court or Review Board to gather and
review all available evidence pertaining to the four factors set out in s. 672.54: public
protection; the mental condition of the accused; the reintegration of the accused into
society; and the other needs of the accused. The court and the Review Board have the
ability to do this. They can cause records and witnesses to be subpoenaed, including
experts to study the case and provide the information they require. Moreover, with
particular reference to the Review Board that may assume ongoing supervision of the
NCR accused, Parliament has ensured that its members have special expertise in
evaluating fully the relevant medical, legal and social factors which may be presentina
case: s. 672.39. If the court or Review Board, after reviewing all the relevant material,
cannot or does not conclude that the NCR accused poses a significant threat to public
safety, it must order an absolute discharge. If it concludes that the NCR accused does
represent such a threat, then it must order the least restrictive of the two remaining
alternatives of conditional discharge or detention consistent with its analysis of the four

mandated factors.

This is not to suggest that the determination of whether an NCR offender

poses a significant threat to the safety of the public isasimple matter. Dangerousness
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has been described as a “protean concept”: Y. Rennie, The Search for Criminal Man:
A Conceptual History of the Dangerous Offender (1978), at p. xvii. It concerns
probabilities, not facts, and involves estimations based on moral, interpersonal, political
and sometimes arbitrary criteria (R. J. Menzies, C. D. Webster and D. S. Sepejak, “The
Dimensions of Dangerousness’ (1985), 9 Law & Hum. Behav. 49, at p. 67).

Toassist with thisdifficult task, and to protect the constitutional rightsof the
NCR accused, Parliament in Part XX.1 has given “dangerousness’ a specific, restricted
meaning. Section 672.54 provides that an NCR accused shall be discharged absolutely
if he or sheis not a “significant threat to the safety of the public’. To engage these
provisions of the Criminal Code, the threat posed must be more than speculative in
nature; it must be supported by evidence: D.H. v. British Columbia (Attorney General),
[1994] B.C.J. No. 2011 (QL) (C.A.), at para21. Thethreat must also be “significant”,
both in the sense that there must be a real risk of physical or psychological harm
occurring to individuals in the community and in the sense that this potential harm must
be serious. A minuscule risk of agrave harm will not suffice. Similarly, a high risk of
trivial harmwill not meet thethreshold. Finally, the conduct or activity creating the harm
must be criminal in nature; Chambersv. British Columbia (Attorney General) (1997),
116 C.C.C. (3d) 406 (B.C.C.A.), a p. 413. In short, Part XX.1 can only maintain its
authority over an NCR accused where the court or Review Board concludes that the
individual poses a significant risk of committing a serious criminal offence. If that
finding of significant risk cannot be made, there is no power in Part XX.1 to maintain

restraints on the NCR accused’ s liberty.

Evenwiththebenefit of thissomewhat restricted definition of dangerousness,
it may be extremely difficult even for expertsto predict whether a person will offend in

thefuture: R. J. Menzies, “ Psychiatry, Dangerousnessand L egal Control”, in Neil Boyd,
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ed., The Social Dimensions of Law (1986), at p. 189; B. J. Ennis and T. R. Litwack,
“Psychiatry and the Presumption of Expertise: Flipping Coinsinthe Courtroom” (1974),
62 Cal. L. Rev. 693. The documented tendency to overestimate dangerousness must also
be acknowledged and resisted: Menzies, supra, at p. 199; R. J. Menzies, C. D. Webster
and D. S. Sepgjak, “Hitting the forensic sound barrier: predictions of dangerousnessin a
pretrial psychiatric clinic’, in C. D. Webster, M. H. Ben-Aron and S. J. Hucker, eds.,
Dangerousness. Probability and prediction, psychiatry and public policy (1985), 115, at
p. 138; H. A. Prins, Dangerous Behaviour, the Law, and Mental Disorder (1986), c. 4,
a p. 88; S. D. Hart, C. D. Webster and R. J. Menzies, “A Note on Portraying the
Accuracy of Violence Predictions” (1993), 17 Law & Hum. Behav. 695.

It may be surmised that it is precisely because of this difficulty and context-
specificity that Parliament has seen fit to replace the categorical common law approach
to the mentally ill accused with aflexible scheme that is capable of taking into account
the specific circumstances of the individual NCR accused. Moreover, although it has
allowed courts to make an initial determination, Parliament has created a system of
specialized Review Boards charged with sensitively evaluating all therelevant factorson
an ongoing basis and making, as best it can, an assessment of whether the NCR accused
poses asignificant threat to the safety of the public. This assessment is not aguarantee,
but it isunrealistic to expect absol ute certainty from aregime charged with evaluating the
impact of individual, human factors on future events. As La Forest J. wrote in R. v.
Lyons, [1987] 2 S.C.R. 309, at p. 364, in the context of the dangerous offender provisions
of the Code:

. . . the life of the law has not been logic: it has been experience. The

criminal law must operate in a world governed by practical considerations

rather than abstract logic and, asamatter of practicality, the most that can be
established in afuture context is alikelihood of certain events occurring.
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When making this difficult assessment of whether an NCR accused poses a
significant threat to the safety of the public, acourt or Review Board may be expected to
be aware not only of the need for public protection, but of the fact that a past offence
committed under the influence of mental illness may often bear little connection to the
likelihood of reoffending, particularly when the NCR accused is successfully following
atreatment program. At the same time, the commission of an offence in the past may in
some circumstances constitute alink in a chain of events that demonstrates a propensity
to commit harm, albeit unintentionally. The specific situation of each NCR accused must

always be examined carefully.

It follows that the inquiries conducted by the court or Review Board are
necessarily broad. They will closely examine a range of evidence, including but not
limited to the circumstances of the origina offence, the past and expected course of the
NCR accused’ streatment if any, the present state of the NCR accused’ smedical condition,
the NCR accused’' s own plans for the future, the support services existing for the NCR
accused in the community and, perhaps most importantly, the recommendations provided
by experts who have examined the NCR accused. The broad range of evidence that the
court or the Review Board may properly consider is aimed at ensuring that they are able
tomakethedifficult yet critically important assessment of whether the NCR accused poses
a significant threat to public safety. At al times, this process must take place in an
environment respectful of the NCR accused’ s constitutional rights, free from the negative
stereotypes that have too often in the past prejudiced the mentally ill who come into
contact with the justice system. Appellate courts reviewing the dispositions made by a
court or Review Board should bear in mind the broad range of these inquiries, the
familiarity with the situation of the specific NCR accused that the lower tribunal s possess,
and the difficulty of assessing whether a given individual poses a*“significant threat” to

public safety.



Onthisinterpretation of Part X X.1 of the Code, thedutiesof acourt or Review
Board that is charged with interpreting s. 672.54 may, for practical purposes, be

summarized as follows:

1. Thecourt or Review Board must consider the need to protect the public from
dangerouspersons, themental condition of the NCR accused, thereintegration
of the NCR accused into society, and the other needs of the NCR accused.
The court or Review Board is required in each case to answer the question:
doesthe evidence disclose that the NCR accused isa* significant threat to the
safety of the public”?

2. A*“dignificant threat to the safety of the public” meansareal risk of physical
or psychological harm to members of the public that is seriousin the sense of
going beyond the merely trivial or annoying. The conduct giving rise to the
harm must be criminal in nature.

3. Thereisno presumption that the NCR accused posesasignificant threat to the
safety of the public. Restrictionson hisor her liberty can only bejustified if,
at the time of the hearing, the evidence before the court or Review Board
shows that the NCR accused actually constitutes such athreat. The court or
Review Board cannot avoid coming to adecision on thisissue by stating, for
example, that it isuncertain or cannot decide whether the NCR accused poses
asignificant threat to the safety of the public. If it cannot cometo adecision
with any certainty, then it has not found that the NCR accused poses a
significant threat to the safety of the public.

4.  The proceeding before the court or Review Board is not adversarial. If the
parties do not present sufficient information, it is up to the court or Review
Board to seek out the evidence it requires to make its decision. Where the
court is considering the matter, it may find in such circumstances that it
cannot readily make a disposition without delay and that it should be
considered by the Review Board. Regardless of which body considers the
issue, thereis never any legal burden on the NCR accused to show that he or
she does not pose a significant threat to the safety of the public.

5. The court or Review Board may have recourse to a broad range of evidence
as it seeks to determine whether the NCR accused poses a significant threat
to the safety of the public. Such evidence may include the past and expected
course of the NCR accused’ s treatment, if any, the present state of the NCR
accused’ smedical condition, the NCR accused’ sown plansfor thefuture, the
support services existing for the NCR accused in the community, and the
assessments provided by expertswho have examined the NCR accused. This
list is not exhaustive.

6. A past offence committed while the NCR accused suffered from amental
illness is not, by itself, evidence that the NCR accused continues to pose a
significant risk to the safety of the public. However, the fact that the NCR
accused committed acriminal act inthe past may be considered together with
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other circumstances whereit isrelevant to identifying a pattern of behaviour,
and hence to the issue of whether the NCR accused presents a significant
threat to public safety. The court or Review Board must at al times consider
the circumstances of the individual NCR accused beforeit.

7. If the court or Review Board concludes that the NCR accused is not a
significant threat to the safety of the public, it must order an absolute
discharge.

8.  If thecourt or Review Board concludes that the NCR accused isa significant
threat to the safety of the public, it hastwo alternatives. 1t may order that the
NCR accused be discharged subject to the conditions the court or Review
Board considers necessary, or it may direct that the NCR accused be detained
in custody in a hospital, again subject to appropriate conditions.

9. When deciding whether to make an order for a conditional discharge or for
detention in a hospital, the court or Review Board must again consider the
need to protect the public from dangerous persons, the mental condition of the
NCR accused, thereintegration of the NCR accused into society, and the other

needs of the NCR accused, and make the order that is the least onerous and
least restrictive to the NCR accused.

This brings us to the question of whether s. 672.54, properly interpreted,

violates the NCR accused’ s rights under the Charter.

B. Does Section 672.54 of the Criminal Code Infringe Section 7 of the Charter?

The provisions of Part XX.1 of the Criminal Code permit the State, through
acourt or Review Board, to deprive the NCR accused of hisor her liberty. Any law that
does this must conform to the principles of fundamental justice pursuant to s. 7 of the

Charter.

| begin with certain general observations. Every humane system of justice
must provide for the disposition of cases where the perpetrator of the alleged crimeis not
criminally responsible. Theguestion under s. 7 iswhether the Canadian scheme conforms
to the principles of fundamental justice. Where the regime involves a comprehensive

administrative and adjudicatory structure, as here, it is appropriateto look at the regime
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asawhole. One must consider the special problem to which the schemeisdirected. The
problem of how to deal withmentally ill peoplewho commit crimesfor which they cannot
injustice be held responsible, while protecting public safety, isaunique and difficult one.
Itisquiteadifferent problem from how to deal with people who commit crimesfor which
they can and should be held responsible. In judging whether the system Parliament has
imposed violates the fundamental principles of justice, these differences must be bornein

mind.

A related general observation isthat the requirements of fundamental justice
are not immutable; they vary according to the context in which they areinvoked: Lyons,
supra, at p. 361. Inthiscontext, the principles of fundamental justice necessarily involve
balancing theinterests of the NCR accused against countervailing societal interests. What

isrequired isthat the balance be one that is reasonable and justifiable.

The appellants submit that s. 672.54 violates the principles of fundamental
justicein three ways: vagueness, improper onus and overbreadth. In my view, correctly

read and viewed in their entirety, the NCR provisions violate none of these maxims.

Thefirst submission isthat the standard of “ significant threat to the safety of
the public” in s. 672.54 istoo vague. A law will only be found to be unconstitutionally
vagueif it so lacks precision that it does not give sufficient guidance for legal debate: R.
v. Nova Scotia Phar maceutical Society, [1992] 2 S.C.R. 606, at pp. 638-40. AsthisCourt
has acknowledged, thisis a relatively high threshold. Laws must of necessity cover a
variety of situations. Given the infinite variability of conduct, it isimpossible to draft
laws that precisely foresee each case that might arise. It isthe task of judges, aided by
precedent and considerations like the text and purpose of a statute, to interpret laws of

genera application and decide whether they apply to the facts before the court in a
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particular case. This process is not in breach of the principles of fundamental justice;

rather, it isin the best tradition of our system of justice.

The phrase “significant threat to the safety of the public” satisfies the test of
providing sufficient precision for legal debate. The standard of “ public safety” wasfound
not unconstitutionally vague in R. v. Morales, [1992] 3 S.C.R. 711. “Significant threat”
has been applied by lower courts without difficulty: Davidson, supra; R. v. Peckham
(1994), 19 O.R. (3d) 766 (C.A.). Without purporting to define the term exhaustively, the
phrase conjures a threat to public safety of sufficient importance to justify depriving a
person of hisor her liberty. Asl stated earlier, there must be aforeseeable and substantial
risk that the NCR accused would commit a serious criminal offence if discharged
absolutely. Itisimpossibleto predict or cataloguein advance al thetypesof conduct that
may threaten public safety to thisextent. 1t must beleft for the court or the Review Board
to determine whether the conduct in the case it is assessing meets this standard. In
discharging this task, the court or Review Board will bear in mind the high value our
society places on individual liberty, asreflected in the Charter. It will also bear in mind
the need to protect society from significant threats. The final determination is made after
hearing evidenceand considering the need to protect individual liberty asmuch aspossible
aswell asthe need to protect society. Thisprocess, as| have outlined it above, does not

violate the principles of fundamental justice.

The second contention is that s. 672.54 improperly shifts the burden to the
NCR accused to prove that he or she will not pose asignificant threat to public safety, in
violation of the basic maxim that it isfor the State, which is depriving aperson of liberty,
to justify that deprivation. On the interpretation of s. 672.54 proposed earlier, this
submission must also fail. Section 672.54 does not create a presumption that an NCR

accused poses a significant threat to public safety. Rather, the court or Review Board
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must have a hearing upon the rendering of an NCR verdict to determine whether the NCR
accused actually does, in fact, pose such athreat. Nor does the section require the NCR
accused to prove the absence of asignificant threat to public safety. Itisfor the court or
Review Board, acting inaninquisitorial capacity, to investigate the situation prevailing at
the time of the hearing and determine whether the accused poses asignificant threat to the
safety of thepublic. If therecord doesnot permit it to conclude that the person constitutes
such a threat, the court or Review Board is obliged to make an order for unconditional
discharge. If the court or Review Board finds that the person does pose such athreat, it
must proceed to make an order discharging the NCR accused on conditions or detaining
him or her inahospital. Inall cases, the court or Review Board must make the disposition
that isthe least restrictive of the NCR accused’s liberty possible. This process does not

violate the principles of fundamental justice.

The third way s. 672.54 is argued to violate s. 7 of the Charter is through
overbreadth. The question is whether the means chosen by the State are broader than
necessary to achieve the State objective: R. v. Heywood, [1994] 3 S.C.R. 761. Thedual
objectivesof Part XX.1, ands. 672.54 in particul ar, areto protect the public fromthe NCR
accused who poses a significant threat to public safety while safeguarding the NCR
accused’ sliberty to the maximum extent possible. To accomplish these goals, Parliament
has stipulated (on theinterpretation of s. 672.54 set out above) that unlessit is established
that the NCR accused is a significant threat to public safety, he must be discharged
absolutely. In caseswhere such asignificant threat is established, Parliament has further
stipulated that the least onerous and least restrictive disposition of the accused must be
selected. In my view, this scheme is not overbroad. It ensures that the NCR accused’s
liberty will be trammelled no more than is necessary to protect public safety. It follows
that |1 cannot agree with the contrary decision of the Manitoba Court of Appeal in R. v.
Hoeppner, [1999] M.J. No. 113 (QL).
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In addition to the safeguards of the NCR accused’ sliberty foundin s. 672.54,
Part XX.1 further protects his or her liberty by providing for, at minimum, annual
consideration of the case by the Review Board: s.672.81. The NCR accused hastheright
to appeal to the Court of Appeal adisposition made by acourt or Review Board: s. 672.72.
If a court or Review Board fails to interpret and apply s. 672.54 correctly and unduly
impinges on the NCR accused’s liberty, the NCR accused therefore has an appropriate
remedy.

For these reasons, | conclude that the legidlative scheme Parliament has
established to deal with persons found not criminally responsible for offences does not

infringe s. 7 of the Charter.

C. Does Section 672.54 of the Criminal Code Infringe Section 15 of the Charter?

The Charter’ s equality guarantee forbids, among other things, laws or other
government actionsthat treat an individual unequally on the basis of stereotypical group-
based distinctions. Such actions are repugnant to our constitutional order becauseinstead
of treating an individual asequally deserving of concern, respect, and consideration, they

disadvantage that individual arbitrarily and stereotypically.

The central purpose of the guarantee in s. 15(1) isto protect an individual’s
right to be treated with dignity. Our Court has recently re-affirmed this principlein Law
v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497, where
lacobucci J. had occasion to discuss “human dignity” thisway, at para. 53:

What is human dignity? There can be different conceptions of what
human dignity means. For the purpose of analysis under s. 15(1) of the
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Charter, however, the jurisprudence of this Court reflects a specific, albeit
non-exhaustive, definition. As noted by Lamer C.J. in Rodriguez v. British
Columbia (Attorney General), [1993] 3 S.C.R. 519, at p. 554, the equality
guaranteein s. 15(1) is concerned with the realization of personal autonomy
and self-determination. Human dignity means that an individual or group
feels self-respect and self-worth. It is concerned with physical and
psychological integrity and empowerment. Human dignity is harmed by
unfair treatment premised upon personal traitsor circumstanceswhich do not
relateto individual needs, capacities, or merits. It isenhanced by lawswhich
are sensitive to the needs, capacities, and merits of different individuals,
taking into account the context underlying their differences. Human dignity
is harmed when individuals and groups are marginalized, ignored, or
devalued, and is enhanced when laws recognize the full place of all
individuals and groups within Canadian society. Human dignity within the
meaning of the equality guarantee does not relate to the status or position of
an individual in society per se, but rather concerns the manner in which a
person |legitimately feel swhen confronted with aparticular law. Doesthelaw
treat him or her unfairly, taking into account al of the circumstances
regarding the individual s affected and excluded by the law?

The effect of alaw on the dignity of the claimant isto be assessed from the perspective of
a " reasonabl e person, dispassionate and fully apprised of the circumstances, possessed of
similar attributes to, and under similar circumstances as, the claimant”: Law, at para. 60,

per lacobucci J. All the circumstances must be considered when answering this

fundamental question. What isrelevant in a particular case will vary with the situation.

Although there is no requirement to adhere to a strict formula, this Court
indicated in Law that there are three central issues to be addressed in the course of a
purposive application of s. 15(1). Initsanalysis, acourt should consider, first, whether a
law imposesdifferential treatment between the claimant and others. Differential treatment
may occur where aformal distinction isdrawn between the complainant and others on the
basis of one or more personal characteristics, or where theimpugned law failsto takeinto
account the claimant’ s already disadvantaged position within Canadian society, resulting
in substantively different treatment between the claimant and others based on one or more

personal characteristics.
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Differential treatment only engages the s. 15(1) guarantee when it is
discriminatory in asubstantivesense, however. To demonstrate discrimination, aclaimant
must show (1) that the differential treatment is based on one or more of the grounds
enumerated in s. 15(1) or one or more grounds that are anal ogous thereto, and (2) that the
differential treatment imposes a burden or withholds a benefit in a manner that fails to
recognize s. 15(1)’s purpose of maintaining the claimaint’s essential dignity as an
individual member of Canadian society: Law, supra, at para. 88. See also Vriend v.

Alberta, [1998] 1 S.C.R. 493, M. v. H., [1999] 2 SC.R. 3.

The first requirement of s. 15(1), differential treatment on the basis of a
personal characteristic, is not usualy difficult to establish: Egan v. Canada, [1995] 2
S.C.R. 513, at p. 531, per LaForest J. Here, Part XX.1 may be seen as treating NCR
accused differently from other accused persons on the basis of mental illness at the time
of thecriminal act. Moreparticularly, it may be seen asdenying NCR accused benefitsand
imposing burdens on NCR accused that are not denied to or imposed upon convicted
persons. Chief among these suggested burdensiswhat isclaimed to bethe* indeterminate
sentence” mandated by Part XX.1. This submission rests on the view that the constraints
imposed by the State on an NCR accused may be compared to those imposed on a non-
NCR convicted person. | agree that s. 15(1) requires a court to compare the State's
treatment of two or more individuals or groups. Equality is a comparative concept:
Andrewsv. Law Society of British Columbia, [1989] 1 S.C.R. 143, at p. 164; Law, supra,

at para. 24.

Itisfar from clear to methat the State’ streatment of an NCR accused and its
treatment of a convicted person are readily comparable for the purposes of identifying
differential treatment, given the very different circumstances of an NCR accused and the

unique purpose and effects of the provisions contained in Part XX.1. Nonetheless, in Law
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this Court held that, at thisinitial stage, “[i]t is the claimant who generally chooses the
person, group, or groups with whom he or she wishes to be compared for the purpose of
the discriminationinquiry, thus setting the parameters of the alleged differential treatment
that he or shewishesto challenge”’ (para. 58). The court must then consider whether any
differential treatment by the State arising from that comparison is discriminatory. Only
then does the question become whether that comparison reveals a violation of essential
human dignity and freedom. Although this Court cautioned in Law that a court is not
bound by a claimant’s characterization of the appropriate comparison, | am willing to
accept the appellants’ submission and proceed on the assumption that a comparison
between the State’ streatment of an NCR accused and its treatment of a convicted person
would indicate the existence of differential treatment on the basis of a personal

characteristic, namely mental illness.

Thesecond inquiry -- and the more substantial one -- iswhether the purported
differential treatmentisdiscriminatory. Thefirst consideration at thisstageiswhether the
distinction is made on the basis of an enumerated or analogous ground. Inthe case at bar,
it is. Mental disability is a ground enumerated in s. 15(1). The special treatment
mandated by Part XX.1 isfounded on the presence of aparticular type of mental disability

at the time of commission of the criminal act.

The second consideration at this stage is whether any such differential
treatment on the basis of an enumerated or analogous ground reflects the stereotypical
application of presumed group or personal characteristics, or otherwiseviolatess. 15(1)'s
guarantee that every individual is equally entitled to the law’s concern, respect, and
consideration. Denia of equal benefit of the law on the basis of an enumerated or
analogous ground obviously raises the very real possibility that the denia may be

discriminatory. Such denials are suspect. They are the sorts of denials that have
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historically led to discrimination. As stated in Benner v. Canada (Secretary of Sate),
[1997] 1 S.C.R. 358, “[w]here the denial [of equal benefit] isbased on aground expressly
enumerated in s. 15(1), or one analogous to them, it will generaly be found to be
discriminatory, although there may, of course, be exceptions’ (para. 69). In Law, this

Court recently found one of these exceptions.

This case, in my view, is aso one of those exceptions. An analysis of these
provisionsof the Criminal Code and their effect upon NCR accused revealsthem to bethe
very antithesis of discrimination and hence not to engage the protections of s. 15(1). Part
XX.1 does not reflect the application of presumed group or personal characteristics. Nor
doesit perpetuate or promotethe view that individualsfalling under its provisionsareless
capable or less worthy of respect and recognition. Rather than denying the dignity and

worth of the mentally ill offender, Part XX.1 recognizes and enhances them.

As this Court recently recognized in Law, it has long been held that s. 15(1)
guarantees more than the formal equality of like treatment; it guarantees substantive
equality. Seealso Andrews, supra; Vriend, supra; Eldridgev. British Columbia (Attorney
General), [1997] 3 S.C.R. 624. To this end, the jurisprudence recognizes that
discrimination may arise either from treating an individual differently from others on the
basis of group affiliation, or from failing to treat the individual differently from otherson

the basis of group affiliation.

Consider theexampleof thehearingimpaired, recently reviewed by thisCourt
in Eldridge, supra. If alaw stated that hearing impaired people did not have the right to
public medical treatment, it would treat the hearing impaired individual differently from
others. It would likely be characterized as discriminatory, in the sense that concept is

understood in our s. 15(1) jurisprudence. But asis clear from Eldridge, alaw that treats
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the hearing impaired like others may also deny equal medical treatment, by failing to
recognize the special situation of hearing impaired people which requires that they be
provided with tranglation services in order to communicate with medical personnel. In
thefirst case, the law discriminates by treating the individual differently onthe basisof a

group characteristic; in the second, the law discriminates by failing to take account of a

group characteristic when the special position of the individual mandatesthat it should do
so. Seealso Eaton v. Brant County Board of Education, [1997] 1 S.C.R. 241, at para. 66.
Regardless of how the discrimination is brought about, the effect is the same -- to deny
equal treatment on the basis of an unfounded assumption. It follows that different legal
treatment reflecting the particular needs and circumstances of an individual or group may
not only bejustified, but may berequired in order to fulfill s. 15(1)’ s purpose of achieving

substantive equality.

The question here is whether s. 672.54 is discriminatory in the substantive
sense denoted by our s. 15(1) jurisprudence. It will be apparent fromtheearlier discussion
of the legidlative history of Part XX.1 that it was adopted for the purpose of eliminating
the stereotyping and stigmatization that mentally ill accused had historically suffered. The
stereotype of the “mad offender” too often led to the institutionalization of an acquitted
accused or worse, incarceration in prisons where they were denied the medical attention
they required and were subjected to abuse. By forcing an accused to face indefinite
detention at the pleasure of the Lieutenant Governor in Council, on the assumption that
such confinement was necessary for purposes of public safety, it encouraged the
characterization of mentally ill people as quasi-crimina and contributed to the view that
the mentally ill were always dangerous, aview we now know to be largely unfounded. In
many cases, indeed, it treated people who had committed no crime and indeed were not

capable of criminal responsibility worse than true criminals, sometimes using jails asthe
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places of detention. For all these reasons and more, Parliament enacted Part XX.1 of the

Criminal Code.

It is thus clear that it was not the intention of Parliament to discriminate
against NCR accused in enacting Part XX.1 of the Criminal Code. Rather, it was
Parliament’ sintention to combat discrimination and treat individual swho commit criminal
acts which they cannot know are wrong in away appropriate to their true situation. But
good intentions, while important, are not enough to establish lack of discrimination. We
must go further and ask whether inits effect Part X X.1 reflects a stereotypical application
of presumed group characteristics or otherwise denies the essential dignity of NCR

accused.

Aslacobucci J. pointed outinLaw, supra, “[t]hereisavariety of factorswhich
may be referred to by as. 15(1) claimant in order to demonstrate that legislation has the
effect of demeaning his or her dignity, as dignity is understood for the purpose of the
Charter equality guarantee” (para. 62). Although lacobucci J. considered four factorsin
Law, hewas careful to note that each case may raise different considerations (at para. 62).
However, akey factor isthe operation of stereotypical assumptionsand theimpact of those
assumptions on the dignity of theindividual, particularly where the claimant isamember
of agroup that could, in ageneral sense, be said to suffer from pre-existing disadvantages.
The sad history of our society’s treatment of vulnerable mentally disordered offenders

makes this a particularly important consideration in the context of this case.

The essence of stereotyping, as mentioned above, liesin making distinctions
against an individual on the basis of personal characteristics attributed to that person not
on the basis of his or her true situation, but on the basis of association with a group:

Andrews, supra, at pp. 174-75; Law, supra, at para. 61. The question is whether Part
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XX.1in effect operates against individual NCR accused inthisway. Inmy view, it does
not. At every stage, Part XX.1 treatstheindividual NCR accused on the basis of hisor her
actual situation, not on the basis of the group to which he or she is assigned. Before a
person comes under Part XX.1, there must be an individual assessment by atrial judge
based on evidence with full access to counsel and other constitutional safeguards. A
person falls under Part XX.1 only if the judge is satisfied that he or she was unable to
know the nature of the criminal act or that it waswrong. The assessment is based on the
individual’ s situation. It does not admit of inferences based on group association. More
importantly, the disposition of the NCR accused is similarly tailored to his or her
individual situation and needs, and is subject to the overriding rule that it must always be
the least restrictive avenue appropriate in the circumstances. Finally, the provision for an
annual review (at a minimum) of the individua’s status ensures that his or her actual

situation asit exists from time to time forms the basis of how he or sheis to be treated.

Thisindividualized processisthe antithesis of thelogic of the stereotype, the
evil of which liesin prejudging theindividual’s actual situation and needs on the basis of
the group to which he or sheisassigned. Asthis Court recognized in Law, at para. 70:

As a general matter, as stated by Mclintyre J. in Andrews, supra, and by

SopinkaJ. in Eaton, supra, and referred to above, legislation which takesinto

account theactual needs, capacity, or circumstances of the claimant and others

with similar traits in amanner that respects their value as human beings and

members of Canadian society will be less likely to have a negative effect on
human dignity.

The individualized scheme of Part XX.1, therefore, does not readily permit a finding of

discrimination, as that term is understood in our s. 15(1) jurisprudence.

But individual treatment, by itself, cannot defeat as. 15(1) claim: Law, at

para. 70. A court must go further and assessthe actual impact of the differential treatment
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on the clamant’s dignity, aways from the perspective of a “reasonable person,
dispassionate and fully apprised of the circumstances, possessed of similar attributes to,
and under similar circumstances as, the claimant” (para. 60). From this perspective, the
key feature of Part XX.1 -- treating every NCR accused having appropriate regard to his
or her particular situation -- far from being adenial of equality, constitutes the essence of
equal treatment from a substantive point of view. It does not disadvantage or treat
unequally theNCR accused, but rather recognizesthe NCR accused’ sdisability, incapacity
and particular personal situation and, based upon that recognition, creates a system of
individualized assessment and treatment that deliberately undermines the invidious
stereotype of thementally ill asdangerous. It treats NCR accused more appropriately and

more equally.

Earlier in these reasons, | rejected the view that Part XX.1 perpetuates the
view that all NCR are dangerous, or even presumptively dangerous. On the contrary, in
neither its purpose nor its effect does the differential treatment mandated by Part XX.1
send a negative message to society about the NCR accused. Nor can it reasonably be
understood to demean their dignity asindividual human beings. Rather, the processit lays
down and thetreatment optionsfor which it providesembody the messagethat every NCR
accused isequally entitled to al protectionsavailableto other people, subject only to such
constraints as may be required as a result of his or her illness in the interest of public
safety. Inits purpose and effect, it reflects the view that NCR accused are entitled to
sensitive care, rehabilitation and meaningful attempts to foster their participation in the

community, to the maximum extent compatible with the individual’ s actual situation.

Other argumentsfor aviolation of s. 15(1) areequally unavailing. Itisargued
that petty acts can lead to lengthy restrictions. But thisargument essentially reiteratesthe

s. 7 chalenge, which, in light of the preferred reading of the statute set out above, fails.
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Moreover, even if this argument were viewed as sounding under s. 15(1), it is
unpersuasive. Undesirableor even erroneous detention ispossible under any system. Part
XX.1, properly applied, avoids undue confinement or restrictions on liberty by its
emphasis on individual, ongoing assessment and the terms of s. 672.54 mandating the
imposition of the least restrictive terms consistent with the circumstances. Similarly, the
argument that the NCR accused does not enjoy the procedural advantages of the general
criminal system fails when one takes into account the specific additional procedural
safeguardsembodied in Part X X.1, including the affirmative duty on the Board to consider
the accused’ s personal needs and to impose the least restrictive order compatible with the

circumstances.

The appellants also emphasize the “infinite” potential of supervision of an
NCR accused. Asaludedto earlier, thisargument overlooks the fundamental distinction
between the State’ s treatment of an NCR accused and its treatment of a convicted person.
One purpose of incarcerating aconvicted offender is punishment. The convicted offender
is morally responsible for his or her criminal act and is told what punishment society
demands for the crime. The sentence is thus finite (even if not fixed, i.e., a “life”
sentence). By contrast, it has been determined that the NCR offender is not morally
responsiblefor hisor her criminal act. Punishmentismorally inappropriateandineffective
in such a case because the NCR accused was incapable of making the meaningful choice
upon which the punishment model is premised. Because the NCR accused’ sliberty isnot
restricted for the purpose of punishment, there is no corresponding reason for finitude.
The purposes of any restriction on hisor her liberty areto protect society and to allow the
NCR accused to seek treatment. Thisrequiresaflexible approach that treats the length of
the restriction as a function of these dual aims, and renders a mechanistic comparison of

the duration of confinement inapposite.
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In asserting that NCR accused must be treated “the same” as criminaly
responsible offenders who commit the same criminal act, the appellants assume that the
infringement of their liberty ismeant to servethe samefunctionthat it doesfor thosefound
guilty of criminal offences. Asl noted, thisis mistaken. Any restrictions on the liberty
of NCR accused are imposed for essentially rehabilitative and not penal purposes. Inthe
words of Taylor J.A., unlike the sanctions faced by a convicted person, the scheme that
addresses NCR accused “ exacts no penalty, imposes no punishment and casts no blame”:
Blackman v. British Columbia (Review Board) (1995), 95 C.C.C. (3d) 412 (B.C.C.A)), at
p. 433. Accordingly, aformalistic comparison of the “sentences” imposed on these two

types of individuals belies a purposive understanding of the statutory provisionsin issue.

These considerations satisfy me that Part X X.1 does not discriminate against
NCR accused. Another way of making the same point might have been to hold that
because of thefocuson appropriate treatment in accordance with theindividual’ ssituation
mandated by Part XX.1, there is no real imposition of a burden on or withholding of a
benefit from NCR accused. Indeed, read properly, it isdifficult to conclude that the NCR
regime inflicts an adverse impact on the NCR accused at al. Each person receives the
treatment his or her actual situation demands, and each person is restrained only to the
extent required to protect the public. Part XX.1 does not further the belief that NCR
accused are less deserving of equal respect, consideration, or value. On the contrary, in

its purpose and effect, Part X X.1 advances the opposite view.

| acknowledge that if s. 672.54 were read as raising a presumption of
dangerousness and as permitting courts and Review Boards to restrict the liberty of the
NCR accused in the absence of a considered conclusion that he or she posed a significant
threat to the safety of the public, as may regrettably sometimes have happened in the past,

one could argue that it would serve to disadvantage NCR offenders in a discriminatory
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manner. Applied as suggested in these reasons, however, s. 672.54 servesto ensure that
each NCR accused istreated appropriately, having regard to hisor her particular situation
and inaway that isminimally onerous and restrictive. All of this promotesthe view that,
whatever may have been the situation in the past, s. 672.54 recognizes that NCR accused

are equally deserving of the law’s concern, respect and consideration.

I conclude that Part XX.1 of the Criminal Code does not infringe s. 15(1) of
the Charter. A reasonable person, fully apprised of all the circumstances and the
characteristics of the claimant, would not find these provisionsto bediscriminatory. They
promote, rather than deny, the claimant’ s right to be considered as an individual, equally
entitled to the concern, respect and consideration of thelaw. It istherefore unnecessary to

consider the justification arguments under s. 1.

VI1Il. Conclusion

| conclude that s. 672.54 does not infringe s. 7 or s. 15(1) of the Charter. It
is valid legidation, carefully crafted to protect the liberty of the NCR accused to the
maximum extent compatible with the person’s current situation and the need to protect
public safety. It isnot discriminatory, in the sense that that term is understood by our s.

15(1) jurisprudence.

Mr. Winko did not appeal the July 29, 1996 decision of the British Columbia
Court of Appeal upholding the conditional discharge ordered by the Review Board on
May 29, 1995. Before this Court, Mr. Winko based his argument and claim for relief
entirely on the alleged unconstitutionality of s. 672.54. It is therefore unnecessary to
consider whether the Court of Appeal erred in refusing to overturn the decision of the

Review Board. However, | would observethat it appears that the majority of the Review
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Board on its May 29, 1995 hearing may have proceeded on the basis that if it was not
satisfied that the appellant Mr. Winko did not constitute asignificant risk to public safety,
it was required to continue restrictive conditions. Such an interpretation would not bein

accordance with the interpretation of s. 672.54 set out in these reasons.

Finally, since the hearing of this appeal, it appearsthat Mr. Winko may have
been granted an absolute discharge by the Board, which would render this decision
academic. This Court has discretion to decide such appeals, however (see Borowski v.
Canada (Attorney General), [1989] 1 S.C.R. 342), and in the circumstances of this case,

| would do so.

I would dismissthe appeal and answer the constitutional questionsasfollows:

1. Doess. 672.54 of the Criminal Code, R.S.C., 1985, c. C-46, infringe the rightsand
freedoms guaranteed by s. 15(1) of the Canadian Charter of Rights and Freedoms
on the ground that it discriminates against people with amental disorder, including
peoplewith amental disability, who have been found not criminally responsible on
account of mental disorder?

No.

2. Doess. 672.54 of the Criminal Code, R.S.C., 1985, c. C-46, infringe the rightsand
freedoms guaranteed by s. 7 of the Canadian Charter of Rights and Freedoms on
the ground that it deprives persons found not criminally responsible on account of
mental disorder of their right to liberty and security of the person contrary to the
principles of fundamental justice?

No.
3. If so, can these infringements be demonstrably justified in a free and democratic

society under s. 1 of the Canadian Charter of Rights and Freedoms?

Theanswersto the preceding questionsmakeit unnecessary to answer thisquestion.

The reasons of L’Heureux-Dubé and Gonthier JJ. were delivered by
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/IGonthier J.//

GONTHIER J. --

|. Introduction

This appeal requires us to consider whether Part X X.1 of the Criminal Code,
R.S.C., 1985, c. C-46, infringes s. 7 or s. 15 of the Canadian Charter of Rights and
Freedoms, and if so, whether it can be upheld under s. 1. | have read the reasons of
McLachlin J. | adopt her statement of the facts. | fully agree with her description and
statement of the purpose of Part X X.1 of the Criminal Code. | substantially agreewith her
analysisaswell aswith her conclusion that theimpugned provisionsof the Criminal Code
violate neither s. 7 nor s. 15 of the Charter, and consequently, that the appeal should be
dismissed.

However, | reach that conclusion by adopting adifferent interpretation of the
impugned legislation, an interpretation that both reflects the plain wording of the law and
implements the legitimate intent of Parliament. By its very wording, s. 672.54(a) of the
Criminal Code clearly requires the court or the Review Board to find that the not
criminally responsible (“NCR”) accused is “not a significant threat to the safety of the
public” (emphasis added) before it directs that he or she be absolutely discharged.

In my view, thethreshol d triggering the preventivejurisdiction of criminal law
over the NCR accused is the existence of a threat to the safety of the public.
Section 672.54(a) mandates that the court or the Review Board first make a positive

finding of dangerousness. If, however, it cannot form the opinion that the NCR accused
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isnot asignificant threat to the safety of the public, it may deny the granting of an absolute

discharge. Dangerousnessisonething. A significant threat to the safety of the publicis

another.

Consequently, | disagree with McLachlin J.’s conclusion that Part XX.1
requiresthat NCR accused be granted an absol ute discharge unlessthe court or the Review
Board is able to conclude positively that they pose a significant risk to the safety of the
public. In my opinion, such an interpretation unduly and needlessly interferes with the
intent of Parliament. The negative test set out by s. 672.54 violates neither s. 7 nor s. 15
of the Charter. NCR accused are not deprived of their liberty contrary to the principles
of fundamental justice and they are not denied aright to equal treatment under the law.

Asaresult, | would dismiss the appeal .

I1. Analysis

A. Description and Purpose of Part XX.1 of the Criminal Code

It is a principle of fundamental justice that the criminal justice system not
convict a person who was not criminaly responsible at the time of the offence (R. v.
Swain, [1991] 1 S.C.R. 933, at pp. 976 and 995). My colleague aptly sets out the history
and the purpose of Part XX.1. Asshe states, at para. 20, Part XX.1 reflects Parliament’s
intent to adopt a new approach towards mentally ill offenders, an approach “based on a
growing appreciation that treating mentaly ill offenders like other offenders failed to
address properly theinterests of either the offendersor the public”. Inthisrespect, | agree
with the comments of Doherty JA. in R. v. LePage (1997), 119 C.C.C. (3d) 193 (Ont.
C.A)), at pp. 203-4.
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The appropriate response to those who engage in criminal activity,
whileincapable because of mental disorder of conforming to the criminal law,
has always posed a conundrum for the criminal law. Any criminal law
response must recognize the absence of criminal culpability, but at the same
time offer adequate protection for the community from those who engage in

criminal activity while mentally incapable of conforming to the criminal law.
The present Criminal Code attempts to meet those two goals. . . .

Less than 20 years ago, prison sentences, unaccompanied by any particular
recommendation for treatment, were common practice: see M. E. Schiffer, Mental
Disorder and the Criminal Trial Process (1978), at pp. 244 et seq. As my colleague
rightly states, “ Part X X.1rejectsthenotionthat theonly alternativesfor mentally ill people
charged with an offence are conviction or acquittal; it proposes a third alternative”

(para. 21).

The NCR verdict isneither averdict of guilty nor an acquittal. Norisan NCR
verdict averdict of dangerousness. On the contrary, Part X X.1 requires the court or the

Review Board to assess whether the NCR accused is dangerous.

There is a community of interests between society and the NCR accused
inasmuch as preventing the future commission of dangerous crimes through treatment

benefits both society and the NCR accused.

The goal of the impugned provisions of the Criminal Code is to protect the
public from dangerous persons who have engaged in conduct proscribed by the Criminal
Code through the prevention of such acts in the future. Inducement to treatment
constitutes the means by which to achieve this end of public protection. AsLamer C.J.
noted in Swain, supra, at p. 1007, “no one disputesthat criminal |aw sentencing may deal

with considerations of rehabilitation. . . . If Parliament chooses to respond to conduct
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proscribed by the Criminal Codein amanner more sensitive to rehabilitation concerns, it

does not thereby lose its legislative competence.”

The goals of rehabilitation and protection of the public areintertwined and, as
discussed below, they infuse the selection of the least onerous and restrictive disposition
for the NCR accused found to be dangerous. In short, in the words of
McEachern C.J.B.C.. “Thepurpose of thelegidation, isto humanely treat those suffering
mental disorder, and to limit their liberty only to the extent necessary to ensure public
safety” (Winko v. British Columbia (Forensic Psychiatric Institute) (1996), 112 C.C.C.
(3d) 31 (B.C.C.A.), a p. 60).

B. Interpretation of Section 672.54 of the Criminal Code

Thefundamental issuein thisappeal iswhether Parliament has struck theright
bal ance between theinterests of the NCR accused and theinterests of the Statein ensuring
the safety of the public, aswas considered in R. v. Hebert, [1990] 2 S.C.R. 151, at p. 180;
Cunningham v. Canada, [1993] 2 S.C.R. 143, at pp. 151-52; R. v. L. (D.O.), [1993] 4
S.C.R. 419, at pp. 461 and 471-72. 1tiswell established that the principlesof fundamental
justice must not be developed from the sole perspective of the claimant: Rodriguez v.
British Columbia (Attorney General), [1993] 3 S.C.R. 519, at pp. 589-90. Itis reasonable
that the liberty interests of the NCR accused be limited by the protection of the safety of
the public. This echoes Lamer C.J.’s observation in Swain, supra, at p. 1008, that
“Parliament surely may balanceindividual rightsagainst theinterestsof protecting society

and provide for some system of review.”

In order to determine whether there is a violation of s. 7 of the Charter, the

Court must take into account the context, including the nature of the decision which must
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be made under the impugned provision: Kindler v. Canada (Minister of Justice), [1991]
2 SC.R. 779, at p. 833, per La Forest J., and at p. 848, per McLachlin J.; Mooring v.
Canada (National Parole Board), [1996] 1 S.C.R. 75, at p. 98. Itisaxiomatic that there
isboth apublic interest in safety and ageneral sentencing interest in devel oping the most
appropriate penalty for the particular offender. Asl noted for the majority in R. v. Jones,
[1994] 2 S.C.R. 229, at pp. 290-91, “[t]he concern for societal interestsis neither new nor
isit limited to the dangerous offender proceedings. It has always been present in our
general sentencing system. . . . The sentencing stage placesastronger emphasison societal
interests’. Seealso R. v. Lyons, [1987] 2 S.C.R. 309, at p. 329; C. C. Ruby, Sentencing
(4th ed. 1994), at pp. 16-17. Thereisaconfluence of the interest in public safety and the
interest of NCR accused to be dealt with by the crimina law system in a way that

addresses their particular situation.

Obvioudly, the instant case is not about traditional sentencing. It rather deals
with the appropriate disposition or order to be issued with respect to an accused who has
been declared not criminally responsible. NCR offendersare sufficiently different that the
criminal law must craft, and has crafted, a different regime for them. However, the two
processes, be it sentencing or disposition, bear one crucial aspect in common. They both
determine when and how the offender will return to the community or more generally be
in contact with the public. Therefore, balanced against the interests of NCR accused are
societal interestsin the safety of the public of strong importance. Whilein some respects

they may seem at odds, they are largely congruent and call for acommon resolution.

Itisinthiscontext that s. 672.54 isto beread. | will reproduce the impugned

provision for ease of reference.

672.54 Where a Court or Review Board makes a disposition pursuant
to subsection 672.45(2) or section 672.47, it shall, taking into consideration the
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need to protect the public from dangerous persons, the mental condition of the
accused, thereintegration of the accused into society and the other needs of the
accused, make one of the following dispositions that is the least onerous and
least restrictive to the accused:

(a) where averdict of not criminally responsible on account of mental
disorder has been rendered in respect of the accused and, inthe opinion
of the court or Review Board, the accused is not asignificant threat to
the safety of the public, by order, direct that the accused be discharged
absolutely;

(b) by order, direct that the accused be discharged subject to such
conditions as the court or Review Board considers appropriate; or

(c) by order, direct that the accused be detained in custody in ahospital,
subject to such conditions as the court or Review Board considers

appropriate.

The French version reads;

672.54 Pour |’application du paragraphe 672.45(2) ou de I’ article
672.47, letribunal oulacommissiond’ examenrend ladécisionlamoinssévere
et la moins privative de liberté parmi celles qui suivent, compte tenu de la
nécessitédeprotéger le publicfaceaux personnesdangereuses, del’ état mental
de I’accusé et de ses besoins, notamment de la nécessité de sa réinsertion
sociae:

a) lorsgqu’un verdict de non-responsabilité criminelle pour cause de
troublesmentaux aétérendu al’ égard del’ accusé, une décision portant
libération inconditionnelle de celui-ci si le tribunal ou la commission
est d’avis qu’il ne représente pas un risgue important pour la sécurité
du public;

b) une décision portant libération de |’accusé sous réserve des
modalités que le tribunal ou la commission juge indiquées,

C) une décision portant détention de I’accusé dans un hopital sous
réserve des modalités que le tribunal ou lacommission juge indigquées.

In my opinion, this provision reflects the proper exercise by Parliament of its

criminal law jurisdiction. Parliament isnot so constrained by the Charter or otherwisethat
it cannot set up a system whereby the NCR accused is made subject to the least onerous

and least restrictive order to him or her unless a court or Review Board is of the opinion
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that he or sheisanot significant threat to the public. | believethat s. 672.54(a) meetsthe
criterion expressed in Swain, supra, at p. 1008:
As the individual becomes less of a threat to society, the criminal law
progressively loses authority and the coercive aspects of the warrant are

loosened until a point is reached at which the individual is free from any
supervision provided under the Criminal Code. [Emphasis added.]

Following Swain, thethreshol d triggering thejuri sdiction exercised by criminal
law over the NCR accused is the existence of athreat that they pose to public safety. As
Lamer C.J. noted in Swain, at p. 999, “it hasong been recognized that there also exists a
preventative branch of the criminal law power”. See aso Attorney-General of Canada v.
Pattison (1981), 59 C.C.C. (2d) 138 (Alta. C.A.); R v. Parks, [1992] 2 S.C.R. 871, at
pp. 892-95, per Lamer C.J., dissenting in part, at p. 909, per LaForest J., and at p. 911, per
SopinkaJ.; P. W. Hogg, Constitutional Law of Canada (loose-leaf ed.), vol. 1, at pp. 18-19
and 18-20.

The threshold is not the existence of a“significant” threat to public safety. |
therefore disagree with McLachlin J.’s reading of Swain, supra, and her statement, at
para. 47, that “the only constitutional basis for the criminal law restricting liberty of an
NCR accused is the protection of the public from significant threats to its safety”
(emphasis added).

Inorder for the safety of the public to be maintained, the preventivejurisdiction
of criminal law over the NCR accused must extend to those who present athreat to public
safety and not only a significant threat to public safety. The difference between my
interpretation of s. 672.54 and that of McLachlin J. therefore relates to the threshold

triggering the jurisdiction under criminal law over NCR accused.
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The opening paragraph of s. 672.54 sets out the rule governing the disposition
to bemade. First, the court or the Review Board must take into consideration the need to
protect the public from dangerous persons, the mental condition of the accused and the
reintegration of the accused into society and the other needs of the accused. Second, the

disposition isto be the least onerous and least restrictive possible to the accused.

If the opening paragraph stood alone, | do not see that it could be faulted for
infringing s. 7 of the Charter. Paragraph (a) provides additional protection to the accused
by mandating absolute discharge if it isfound that the NCR accused is “ not a significant

threat to the safety of the public” even though he or she is dangerous.

A cardinal principle of statutory interpretation isthat words ought to be given
their ordinary meaning in harmony with the goal of the legislation. Cory and lacobucci JJ.
stated recently for thisCourt in R. v. Gladue, [1999] 1 S.C.R. 688, at para. 25: “the proper
construction of astatutory provision flowsfrom reading the words of the provisionintheir
grammatical and ordinary sense and in their entire context, harmoniously with the scheme
of the statute as awhole, the purpose of the statute, and the intention of Parliament”. See
also Rizzo & Rizzo Shoes Ltd. (Re), [1998] 1 S.C.R. 27, at pp. 40-41; P.-A. CGté, The
Interpretation of Legislation in Canada (2nd ed. 1991), at p. 219; E. A. Driedger,
Construction of Satutes (2nd ed. 1983), at p. 87; R. Sullivan, Driedger onthe Construction
of Satutes (3rd ed. 1994), at p. 131.

The interpretation of an impugned provision must begin by reading its words.
Thewording of theintroductory paragraph and of s. 672.54(a) on itsface |leadsoneclearly
to the conclusion that the test set out is a negative one. There is nothing in either the
section or therest of Part XX.1 which indicates that the negative wording strays from the

meaning it bearsin common parlance, i.e., that it ismeant to require an affirmative opinion
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of anegative, namely, an opinion that the accused is not asignificant threat: Thomson v.
Canada (Deputy Minister of Agriculture), [1992] 1 SC.R. 385, a p. 400. This
interpretation is consistent with the decisions of the courts below in the present appeal as
well asin the companion appeals, and with the caselaw in general. See, e.g., L' Hirondelle
v. Forensic Psychiatric Institute (B.C.) (1998), 106 B.C.A.C. 9; R. v. Peckham (1994),
19 O.R. (3d) 766 (Ont. C.A.), leave to appeal denied, [1995] 1 S.C.R. ix.

Of course, the Criminal Code, likeall legislation, ought to beinterpretedinlight
of the Charter and the valuesit enshrines. However, courts ought not to depart from the
“plain meaning” of the text in the absence of ambiguity. Thisis not a case where the
legidlation is open to two different interpretations. There is no ambiguity. The Court is
therefore not called upon to choose one interpretation over another that would render the
legidationinvalid, following the principlethat courtsprefer aninterpretation of legislation
that respects constitutional norms (Sullivan, supra, at p. 322). Lamer J., as he then was,
made it clear in Saight Communications Inc. v. Davidson, [1989] 1 S.C.R. 1038, at
p. 1078. In the absence of ambiguity, thereisno leeway to alter or recast the meaning of

thewords: “[T]his Court must not add anything to legislation or delete anything from it

in order to make it consistent with the Charter” (emphasis added). In the case at bar, not

only has Parliament spoken, it has spoken clearly.

Nor isthiscaseonewherethe Court needsto read theimpugned provisiondown
to exclude applicationsthat are grammatically possible but constitutional ly impermissible:
Sullivan, supra, at p. 327. The negative test set out by s. 672.54(a) is limited to the
existence of a significant threat to public safety and is legitimate for the reasons detailed
below. Therefore, the impugned provisions can be given their plain meaning, a meaning

that is constitutionally valid.
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Clearly, the need to protect the public from danger is an essential condition for
imposing any restriction ontheliberty interestsof NCR accused and it must be established.
However, Parliament does not require a positive finding that the NCR accused is a
significant threat to public safety to maintain some protective measures and justify a
disposition that is the least onerous and restrictive to the accused other than absolute
discharge. In the words of McEachern C.J.B.C., in Orlowski v. British Columbia
(Attorney-General) (1992), 75 C.C.C. (3d) 138 (B.C.C.A.), a p. 146:

The question of “significant threat”, however, is a most important question

because Parliament has |eft the board with no alternative other than absolute

discharge, if it has the opinion that the accused is not a significant threat.

... [Section] 672.54(a) is phrased in such a way that the requirement for an

absolute discharge only arises when the board does have the opinion that the

accused isnot asignificant threat. If the board does not have that opinion then

it need not order an absolute discharge.

.. . The board must affirmatively have an opinion that the accused is not a

significant threat before s. 672.54(a) applies. [Italicsin original; underlining
added ]

See also Peckham, supra.

It iswell recognized that determinations of dangerousness are difficult. See
para. 57 of the reasons of McLachlin J.; Schiffer, supra, at pp. 229-35 and 255; M. Roth,
“Modern Psychiatry and Neurology and the Problem of Responsibility” in S. J. Hucker,
C. D. Webster and M. H. Ben-Aron, eds., Mental Disorder and Criminal Responsibility
(1981), at pp. 104-9.

Parliament has addressed the difficulty of predicting dangerousness. As
McLachlin J. writes: “itisunrealistic to expect absolute certainty from aregime charged

with evaluating the impact of individual, human factors on future events’ (para. 59).
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Lamer C.J.’s comments on the bail system, in R. v. Morales, [1992] 3 S.C.R. 711, at
pp. 738-39, are equally apposite:

While it is undoubtedly the case that it is impossible to make exact

predictions about recidivism and future dangerousness, exact predictability of
future dangerousness is not constitutionally mandated. . . .

The bail system has always made an effort to assess the likelihood of
future dangerousness while recognizing that exact predictions of future
dangerousness are impossible. [Emphasis added.]

Section 7 of the Charter simply cannot provide NCR accused with a
constitutional entitlement to something medical science does not offer. The role of
Parliament is to balance carefully the interests of NCR accused, in light of the current
achievements of medical science, with the societal interest in the protection of public

safety.

The centrality of the notion of dangerousness callsfor acloser analysisof that
concept. What does the expression “significant threat to the safety of the public” mean?
The Concise Oxford Dictionary of Current English (9th ed. 1995), defines “threat” asa
“declaration of anintention to punish or hurt” or “an indication of something undesirable
coming”. Theword “safety” is defined as “being safe; freedom from danger or risks’.
Theword “danger” isdefined as*“liability or exposure to harm”. The word “ dangerous’
is defined as “involving or causing danger”. Webster's Third New International
Dictionary (1986) defines “threat” as “an indication of something impending and usu.
undesirable or unpleasant” or “an expression of an intention to inflict evil, injury, or
damage on another” or “ something that by itsvery nature or relation to another threatens
the welfare of the latter”. * Safety” is described as “the condition of being safe; freedom
from exposure to danger; exemption from hurt, injury or loss|[. . .]; the quality or state of

not presenting risks’. Theword “danger” isgiven thefollowing definition: “the state of



132

133

-73-
being exposed to harm; liability to injury, pain, or loss; peril, risk” with the additional
comment: “Danger, the general term, impliesthe contingent evil”. Inthe RandomHouse
Dictionary of the English Language (2nd ed. 1987), under the word “danger”, it is stated
that “danger, hazard, peril, jeopardy imply harm that one may encounter. Danger isthe
general word for liability to all kinds of injury or evil consequences, either near at hand
and certain, or remote and doubtful” (emphasisadded). “Dangerous’ isdefined as“able

or likely to cause physical injury”.

In Le Nouveau Petit Robert (1996), “dangereux” isdefined as*“[q]ui constitue
un danger, présente du danger, expose aun danger” and “danger” is defined as“[c]e qui
menace ou compromet laslreté, I’ existence de qgn ou de qqch; situation qui en résulte”.
The word “risque” is defined as “[d]anger éventuel plus ou moins prévisible”. Finally,
the definition of “sécurité” is“[€é]tat d’ esprit confiant et tranquille d’ une personne qui se
croit al’abri du danger” or “[s]ituation, état tranquille qui résulte de |’ absence réelle de
danger (d’' ordre matériel oumoral)”. InLarousse s Dictionnairedelalanguefrancaise-
Lexis (1992), “dangereux” is described as “[s]e dit de choses ou d’ étres animés qui
constituent un danger”, “danger” being “[c]irconstancesou |’ on est exposéaun mal, aun
inconvénient; cequi légitimeuneinguiétude”. Theword“risque’ isdefined as”[d]anger,
inconvénient plusou moinsprévisible”. Theexpression“sécurité’ referstoa*[s]ituation

ou |I’on n’aaucun danger a craindre’.

It follows from the review of the above definitions that insofar as the
protection of the public is concerned, which isthe purpose of s. 672.54, “ dangerous’ and
“threat to the safety of the public” are synonyms. A dangerous NCR accused is athreat
to public safety. However, an NCR accused who is dangerous may not constitute a

“significant” threat to the safety of the public.
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Parliament uses both expressionsin s. 672.54. It follows logically that they
are not interchangeabl e pursuant to yet another basic rule of interpretation whereby itis
presumed that Parliament uses language carefully and consistently. Hence, within a
statute, the same words are taken to have the same meaning and different words have
different meanings. R. v. Zeolkowski, [1989] 1 S.C.R. 1378, at p. 1387; R. v. Barnier,
[1980] 1 S.C.R. 1124, at pp. 1135-36; COté, supra, at p. 279; Sullivan, supra, at pp. 163-
65.

Reading the words of s. 672.54, one readily finds that Parliament has
envisaged two levels of dangerousness. dangerousness and significant threat to public
safety. In choosing the appropriate disposition, the court or the Review Board must take
into consideration the “need to protect the public from dangerous persons’. However,
courtsand Review Boardsareonly entitled to grant an absol ute dischargeto NCR accused

who do not constitute a significant threat to the public.

The negative wording of s. 672.54(a) cannot be ignored, nor can the fact that
Parliament uses different expressions corresponding to different levels of dangerousness
for different purposes be overlooked. | respectfully disagreewith McLachlin J. when she
states that “Parliament in Part XX.1 has given ‘dangerousness a specific, restricted

meaning” (para. 57).

Thereisan important distinction to be made between athreat to public safety
and asignificant threat to public safety. AsMcEachern C.J.B.C. ruledin Orlowski, supra,
at p. 147:

[T]here is adistinction between a threat to public safety and a *“ significant”
threat under s. 672.54(a), and the right of an accused to an absolute discharge
cannot beforeclosed just because he may be athreat to public safety. Instead,
the section grants this entitlement even if the board has the opinion that heis
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athreat to public safety but is not a significant threat. This distinction is a
most important oneto accused and may arise for consideration in many cases.

Even if the court or the Review Board comes to the conclusion that the NCR
accused isadangerous person, it ispossiblethat it may need an opportunity to investigate
further, i.e., more time to make amore compl ete assessment of the condition of the NCR
accused, before it can form the opinion that the NCR accused does not pose asignificant

threat to public safety: Winko, supra, per McEachern C.J.B.C,, at p. 54.

Part X X.1 mandates the absolute discharge of an NCR accused if he or she
isfound not to constitute a significant threat to the safety of the public, evenif he or she
is dangerous and constitutes a threat to public safety. However, as the denia of an
absolute discharge must be the least restrictive and least onerous disposition in the
circumstances, in order for the court or the Review Board to refuse an absol ute discharge,
not only must it find dangerousness, but there also must be a reason for it being unable
to reach an opinion that the accused is not a significant threat. In other words, the
dangerousness of the accused must be of such anature asto raisethe question whether the
accused isasignificant threat to public safety and, in addition, render the court or Review
Board unable to reach the opinion that the accused is not asignificant threat to the safety

of the public.

| agree with McLachlin J.’s comments on the definition of a “significant”
threat (para. 57). In short, there must be areal risk of serious physical or psychological

harm to individuals in the community.

| agree with McLachlin J’s comments, at paras. 60-61, on the relevant

considerations for the court or the Review Board in its assessment of whether the NCR
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accused isasignificant threat to the safety of the public. Theseinclude: the nature of the
harm that may be expected; the degree of risk that the particular behaviour will occur; the
period of time over which the behaviour may be expected to manifest itself and the
number of people who may be at risk. On the whole, the threat to public safety must be

significant.

Often the critical question iswhether or not the NCR accused should remain
subject to the authority of the Board and be provided with treatment for hisor her mental

illness.

Some NCR accused respond well to medication. It may be that an NCR
accused’ s symptoms can be controlled and stabilized by the administration of medication
and that he or she needs to continue taking that medication in order to prevent a
deterioration in mental condition. The Review Board must assess the risk of failure to
take medication and determine whether a psychiatric relapse would mean that the

appellant could become a threat to public safety.

In the case at bar, for instance, the Review Board and the Court of Appeal
foundthat Mr. Winkoisrelatively stable when he takes hismedication. However, hewas
found not to be able to recognize his need for medication, and when he was without
medi cation he heard voices again. When Mr. Winko committed aggravated assault with
aweapon on two pedestrians, he had been hearing voi ces which he thought were coming
from the pedestrians saying, “why don’t you go and grab a woman and do her some
harm?’, “you are going to the West End to kill someone”, “you know you can’t kill a
woman”, and “you areacoward”. Winko v. Forensic Psychiatric Institute (B.C.) (1996),

79B.CAC. 1, ap. 4
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In short, the proper understanding of s. 672.54(a) is that the court or the
Review Board must first make a positive finding of dangerousness, i.e., that the NCR

accused isindeed athreat to public safety. Thereis no presumption of dangerousness.

If the court or the Review Board findsthat the accused isnot athreat to public
safety, the inquiry ends there and the NCR accused will be absolutely discharged.

If it findsthat the accused isdangerous, it will then have to determine whether
the accused is or is not a significant threat to public safety. A positive finding of such
significant dangerousness need not be made as a condition precedent to ordering some
measures of protection. Parliament has expressed, through the negative wording of s.
672.54(a), that if the court or the Review Board is unable, after having found that the
NCR accused isindeed athreat to public safety, to reach an opinion asto whether or not
the threat posed by the accused is a significant one, it may maintain some protective
measures awaiting further review of the case, by issuing the order that istheleast onerous

and least restrictive to the accused consistent with the evidence.

In conclusion, with respect to the interpretation of the legidation, |
substantially agreewith McLachlin J.’ ssummary, found at para. 62 of her reasons, on the
description of the duties of a court or a Review Board that is charged with applying
S. 672.54 (subparas. 1, 4, 5, 6, 7, 9 of para. 62). However, consistent with my reading of
S. 672.54, | disagree with the statements she makes at subparas. 3 and 8. | would aso
rephrase subpara. 2, which does not appear to reflect accurately my colleague’s own
position, asdevelopedin her analysisat para. 57. | would replace subparas. 2, 3and 8 and

slightly amend subpara. 9 so that the summary would read:
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1.The court or Review Board must consider the need to protect the public
from dangerous persons, the mental condition of the NCR accused, the
reintegration of the NCR accused into society, and the other needsof the NCR
accused. The court or Review Board is required in each case to answer the
guestion: does the evidence disclose that the NCR accused is a “significant
threat to the safety of the public’?

2. A “dignificant threat to the safety of the public” means a real risk of
serious physical or psychological harm to members of the public. Relevant
factorsinclude the nature of the harm that may be expected; the degree of risk
that the particular behaviour will occur; the period of time over which the
behaviour may be expected to manifest itself and the number of people who
may be at risk.

3. Thereisno presumption that the NCR accused is adangerous person. No
restriction whatsoever on hisor her liberty interests can be ordered without a
positive finding that the NCR accused is indeed, a dangerous person.
Furthermore, the court or the Review Board must direct an absol ute discharge
if it can form the opinion that the NCR accused is not a significant threat to
the safety of the public.

4. The proceeding before the court or Review Board isnot adversarial. If the
parties do not present sufficient information, it is up to the court or Review
Board to seek out the evidence it requires to make its decision. Where the
court isconsidering the matter, it may find in such circumstancesthat it cannot
readily make a disposition without delay and that it should be considered by
the Review Board. Regardless of which body considers the issue, there is
never any legal burden on the NCR accused to show that he or she does not
pose a significant threat to the safety of the public.

5. The court or the Review Board may have recourse to a broad range of
evidenceasit seeksto determinewhether the NCR accused posesasignificant
threat to the safety of the public. Such evidence may include the past and
expected course of the NCR accused’ s treatment, if any, the present state of
the NCR accused’ s medical condition, the NCR accused’ s own plans for the
future, the support services existing for the NCR accused in the community,
and the assessments provided by experts who have examined the NCR
accused. Thislistisnot exhaustive.

6. A past offence committed while the NCR accused suffered from a mental
illness is not, by itself, evidence that the NCR accused continues to pose a
significant threat to the safety of the public. However, the fact that the NCR
accused committed acriminal act in the past may be considered together with
other circumstances whereit isrelevant to identifying a pattern of behaviour,
and hence to the issue of whether the NCR accused presents a significant
threat to public safety. The court or Review Board must at all times consider
the circumstances of the individual NCR accused before it.

7. If the court or Review Board concludes that the NCR accused is not a
significant threat to the safety of the public, it must order an absolute
discharge.
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8. If the court or Review Board finds that the NCR accused is a significant
threat to the safety of the public or if, after having found that the NCR accused
isindeed adangerous person, it is unable to reach an opinion with respect to
the significance of the danger posed by the NCR accused, it has two
aternatives. It may order that the NCR accused be discharged subject to such
conditions as it considers appropriate (s. 672.54(b)) or it may order that the
NCR accused be detained in custody in a hospital, subject to such conditions
it considers appropriate (s. 672.54(c)).

9. When deciding whether to make an order for aconditional discharge or for
detention in a hospital and when crafting the appropriate conditions, if any,
the court or Review Board must again consider the need to protect the public
from dangerous persons, the mental condition of the NCR accused, the
reintegration of the NCR accused into society, and the other needs of the NCR

accused, and maketheorder that istheleast onerousand | east restrictiveto the
NCR accused.

C. Section 7 of the Charter

It is with the preceding interpretation of s. 672.54 in mind that | turn to
consider the appellant’ s contentionsunder s. 7 of the Charter. Thereareessentially three
submissions. First, the appellant contends that s. 672.54 imposes a burden of proof on
NCR accused. Second, itisalleged that apresumption of dangerousnessiscreated by the
impugned provision. Third, it is argued that the regime is overbroad and goes beyond

what is needed to accomplish the objectives of Parliament.

The appellant concedes that the legislature did not expressly cast a burden of
proof upon them. However, he allegesthat such aburden of proof existsdefacto. | fully
agree with McLachlin J’s conclusion in the present appeal that the process is
inquisitorial, as opposed to adversarial, and therefore, that it does not cast aburden onthe
NCR accused to prove his or her lack of dangerousness (paras. 53-55 and 70). As
McLachlin J. states, at para. 52, s. 672.54 is “remarkable among provisions in the
Canadian Criminal Code in that it does not place burdens of proof on either party. Itis

not adversarial in the usual sense”. Rather, Parliament imposes upon the court or the
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Review Board the duty to gather evidence and it has granted powers accordingly: Winko

v. British Columbia (Forensic Psychiatric Institute), supra, a p. 57, per
McEachern C.J.B.C.

If one recognizestheinquisitorial nature of the hearing before the court or the
Review Board, the suggestion that the NCR accused bears a burden of proof does not
withstand analysis. This is consistent with the case law: see Davidson v. British
Columbia (Attorney-General) (1993), 87 C.C.C. (3d) 269 (B.C.C.A.); Peckham, supra;
Winko v. British Columbia (Forensic Psychiatric Institute), supra; LePage, supra; R. v.
Lewis (1999), 132 C.C.C. (3d) 163 (C.A.). Thewording in the negative of s. 672.54(a)
becomes irrelevant. The finding, aone, that the process is inquisitorial leads to the
dismissal of the argument that there is, de facto, a burden of proof cast upon NCR
accused. Therefore, thereisno need to read s. 672.54(a) as requiring a positive finding
of significant dangerousness in order to conclude that the NCR accused are under no

obligation to discharge a burden of proof.

The appellant also argues that s. 672.54 creates a presumption of
dangerousness. He urges this Court to acknowledge that the problem created by the
negative test set out in s. 672.54 is that, in the absence of any evidence on future
dangerousness, the court or the Review Board could decide not to grant an absolute

discharge.

Neither according to my reading of s. 672.54, nor accordingtoMcLachlinJ.’s
interpretation, does that section create a presumption of dangerousness. The court or the
Review Board must determine whether the NCR accused isadangerousperson. If itfails

to positively conclude that the NCR accused is dangerous, it must grant an absolute
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discharge. Consequently, s. 672.54 createsno presumption of dangerousnesswhatsoever.

The only NCR accused who will havetheir liberty interests curtailed, evento
the least onerous and restrictive extent possible, are dangerous NCR accused. Whilethe
principles of fundamental justice require apositive finding of dangerousness, they allow
that uncertaintieswith respect to the extent of the threat posed by the accused, as opposed
to its very existence, be resolved in favour of the safety of the public, in setting a
threshold for ordering protective measuresthat are the least onerous and restrictive to the
accused. Public concern that an NCR accused not be free of al supervision until it is
established that he or she is not a significant threat to the safety of the public is obvious

and legitimate.

Section 672.54 provides a set of internal balancing factors. Section 7 of the
Charter does not mandate otherwise. Obviously, an NCR accused who is not dangerous
must be absolutely discharged because the societal interest in the protection of the public
is absent. If the NCR accused is dangerous, the criminal law preventive power will
operatein relation to the NCR accused unless and until the threat to public safety isfound
to be not significant. On the other hand, until such time, limits on the NCR accused’s
liberty are kept toaminimum level, that istheleast onerous and restrictive to the accused.
Section 672.54 strikesacareful bal ance between theinterests of the NCR accused and the

protection of public safety.

McLachlin J. dismisses the argument that s. 672.54(a) creates a presumption
of dangerousness by reading into the section the requirement of a positive finding of

significant dangerousness. In my view, this interpretation unduly departs from the law
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whichinitswording complieswiththe Charter, and restrictsitseffectivenessin achieving

its purpose. This constitutes an unnecessary interference with the intent of Parliament.

An analysis under s. 7 of the Charter calls for a consideration of the actual
effects of Part XX.1 on the liberty interests of NCR accused. While the making of
dispositions pursuant to s. 672.54 affects individual liberty interests so asto engage s. 7
of the Charter, a closer consideration of the legislation, however, reveals the minimal
effect of s. 672.54 on the liberty interests of the NCR accused as well as the existence of

solid procedural safeguards.

Theexisting regimeisfundamentally different from theregimeinforceat the
time of this Court’ s decision in Swain, supra. Under former s. 542(2), the accused was
deprived of hiss. 7 right to liberty by being detained in strict custody until the pleasure
of the Lieutenant Governor was known, without ahearing. This Court held in Swain that

this was contrary to the principles of fundamental justice.

Today, like any other accused, a person found NCR will have had a bail
hearing in the course of the proceedings. Under Part XX.1, there is no automatic
detention. If an assessment order is made, it takes precedence over an interim detention
or release order (s. 672.17). Section 672.16 provides for a presumption against custody
unlessit is necessary to assess the accused or the Crown shows that the detention of the
accused isjustified on either of thegroundsset out at s. 515(10) (bail hearing). Therefore,
at the time of the verdict, the accused may be at large on bail or in custody on the

authority of a detention order.

The accused has afull opportunity to challenge any proposed restraint on his

or her liberty at the initial bail hearing and at any subsequent application by the Crown
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to vary the bail. Also, if the accused is dissatisfied with the bail or detention order in

effect at the time of the verdict, he or she may move to vary that order.

McLachlin J. aptly describes the other procedural safeguards established by
Part XX.1 at paras. 23-29. They are characterized by several protections for the NCR
accused. His or her case must be dealt with promptly within set delays. Mandatory
reviewsareprovided for on aperiodicbasisaswell asfollowing any increased restrictions
upon theliberty of the NCR accused. Thereare also very broad review and appeal rights
available to the NCR accused as well asto personsin charge of hisor her treatment and

any other interested person designated by the court or the Review Board.

A review of the relevant legislative provisions, having regard to the proper
interpretation of s. 672.54, shows the appellant’'s submissions, that individual
dangerousness need not be proven to support arestriction of the liberty interests of NCR

accused, to be inaccurate.

Also, it is incorrect and misleading to approach the issue of constitutional
validity fromthe perspective of asimpledichotomy between* detention” on onehand, and
“absolute discharge” on the other. As Goldie J.A. noted in Davidson, supra, at p. 278,
“[u]nlike the polar opposites of conviction and acquittal the options open to the Board

where absolute discharge is not an acceptable alternative cover a wide spectrum.”

A wide array of dispositions is available ranging from complete community
release with the only requirement being to attend a hearing once a year, or reporting
periodically to an out-patient clinic and attending counselling, or living in the community

under strict supervision, or having unsupervised community visits, to living in an open
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hospital ward, or living in a single-locked ward, or a medium or maximum-security

detention hospital at the other end of the spectrum.

Dangerous NCR accused can be subjected only to the disposition and the
conditions that are the least onerous and restrictive upon them, taking into account the
need to protect the public from dangerous persons, the mental condition of the accused,
the reintegration of the accused into society and the other needs of the accused: British
Columbia (Forensic Psychiatric Institute) v. Johnson, [1995] B.C.J. No. 2247 (QL)
(C.A)), at para. 50.

The court or the Review Board engages in a risk-management exercise.
Detention or confinement will constitute the appropriate disposition only when that will
betheleast onerous disposition possible, i.e., the only way to prevent the threat to public
safety from becoming areality. | fail to see how the imposition of the disposition that is
the least onerous and restrictive possible is overbroad or otherwise does not conform to

the principles of fundamental justice.

The appellant argues that s. 672.54 is overbroad because it includes minor
offences. A related argument is that in the absence of capping provisions there is no
measure of proportionality between the seriousness of the offenceand the potential period
of lost liberty. Therefore, the means chosen, it is argued, are not reasonably tailored to

effect the desired purpose.

First, it must be noted that there is no such thing as an indeterminate
disposition, simpliciter, under Part XX.1, since periodic de novo review of the case of
NCR accused is mandatory: Blackman v. British Columbia (Review Board) (1995), 95
C.C.C. (3d) 412 (B.C.C.A)), at p. 433; see a pari, Lyons, supra, at p. 341. Also, the
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disposition may be expressly time-limited by order of the court or Review Board:

S. 672.63.

At any rate, the appellant’ s submissions ultimately fail becausethey are based
on a mistaken understanding of the nature of the situation of NCR accused and the sui
generiscriminal law regime adapted to them. Thisincorrect appreciation appears to be
the basisfor the reasons of the Manitoba Court of Appeal in R. v. Hoeppner, [1999] M.J.
No. 113(QL), where Scott C.J.M. accepted the submission that s. 672.54 isoverbroad and
ruled for the court: “Some legal justification must be found to restrict the liberty of a

person once the criminal law regime has run its legitimate course” (para. 54).

Criminal law simply “runsitslegitimate course” differently for NCR accused
than for convicted persons. Section 672.54 is not overbroad precisely because it is
tailored to fit the particular situation of the NCR accused. One must look at Part XX.1
asawholeif any comparison isto be made with the situation of other offenders under the
Criminal Code. Offenders, other than NCR accused, who are convicted will be deprived
of their liberty whether they are still dangerous or not. By contrast, if the NCR accused

is not dangerous, he or she will be absolutely discharged.

The sentence of sane convicted offenders is determined in accordance with
well-established principles including proportionality with the gravity of the offence
committed and the degree of responsibility of the offender (s. 718.1 of the Criminal
Code): Ruby, supra, at pp. 23 et seq.; D. Stuart, Canadian Criminal Law: A Treatise
(3rd ed. 1995), at pp. 60-63. It is useful to recall the words of Lamer C.J. in R. v. M.
(C.A), [1996] 1 S.C.R. 500, at paras. 40 and 79;

Indeed, the principle of proportionality in punishment is fundamentally
connected to the general principle of criminal liability which holds that the
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criminal sanction may only beimposed on those actorswho possessamorally
culpable state of mind. . . .

It isthis mental state which givesriseto the “moral blameworthiness’ which
justifies the state in imposing the stigma and punishment associated with a
criminal sentence. . . . [I]t is this same element of “moral blameworthiness’
which animates the determination of the appropriate quantum of punishment
for a convicted offender asa*just sanction”. [Emphasis added.]

The very statement of the principle demonstrates that it cannot apply in the
case of NCR accused. It must be acknowledged that a fixed-term sentence is just that:
a sentence. Capping provisions belong to the sentencing system and are not suited for
NCR accused. The notion of proportionality cannot be applied to NCR accused because
they did not rationally commit the criminal act in question. AsLamer C.J. heldinR. v.
Chaulk, [1990] 3 S.C.R. 1303, at p. 1320

While the state of insanity and the state of childhood cannot be
equated, the connection between these two situations for the purpose of
criminal law is apparent. What these two situations have in common is that
they both indicate that the individual in question does not accord with some
basic assumptions of our criminal law model: that the accused is a rational
autonomous being who is capabl e of appreciating the nature and quality of an
act and of knowing right from wrong. [Emphasis added.]

See adso R. v. Oommen, [1994] 2 S.C.R. 507; LePage, supra, at p. 203. No “moral
blameworthiness’ can beimposed upon NCR accused. Thisisthe very reason for which

they have been declared not criminally responsible.

If punishment clearly cannot be one of the objectives of Part XX.1, then the
correlative principle of proportionality cannot apply either. As R. P. Nadin-Davis, in
Sentencing in Canada (1982), wrote at p. 15: “Common sense dictates that, in dealing
with an offender suffering from mental disorder, special handling isneeded. Any notion
of commensurate punishment strikes one as unjust for a person who commits a criminal

act by reason of an affliction of the mind”. Part XX.1 is an integrated scheme, the
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constitutional validity of which must be determined by considering the system asawhole.

Part XX.1 adapts the criminal system to the mentally ill who are not
responsible for their criminal acts. NCR accused are not sentenced because a sentence
isappropriate neither for the NCR accused nor for the safety of the public. The sentence
isreplaced by the least onerous and restrictive disposition to the NCR accused which is
appropriate to protect the public against NCR accused who are dangerous persons.
Section 7 of the Charter alows for such a measured restriction on liberty in the interest

of the public.

| respectfully disagree with my colleague that a positive conclusion of
significant threat to the safety of the public, as distinguished from a positive conclusion
of dangerousness to the public, is, as a principle of fundamental justice, the necessary
threshold for imposing even the least restrictive and onerous measures to the accused for
the protection of the public aswell asfor defining the extent of the federal criminal law
power. To hold the latter would introduce an uncalled for qualification to the teachings
of this Court in Swvain, supra. | cannot accept that the preventive powers of Parliament
under itscriminal law jurisdiction areso limited and that principles of fundamental justice
requirethat the risks arising from uncertaintiesin assessing the degrees of dangerousness
must be entirely borne by the public to the point that even theleast onerousand restrictive
measures to the accused who is found to be dangerous cannot be ordered as provided by

S. 672.54.

For these reasons, | conclude that s. 7 of the Charter is not violated by

Part XX.1 of the Criminal Code.
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Summary

The plain wording of s. 672.54 must be given effect while considering its
actual effects. On itsface, s. 672.54 makes a distinction between “dangerous persons’
and NCR accused who are “a significant threat to the safety of the public’. Section
672.54(a) clearly provides that an absolute discharge is to be granted only to the NCR

accused who is not a significant threat to the safety of the public.

Following Swain, the preventive jurisdiction of criminal law is triggered by
the existence of a threat to public safety. Danger is the threshold and not significant
danger. Hence, and asprovidedfor by s. 672.54, apositivefinding of dangerousnessmust
necessarily be made by the court or the Review Board. It follows that there is no
presumption of dangerousness. The processis inquisitorial: it isincumbent upon the
court or the Review Board to gather the relevant evidence. None of the parties bears a
burden of proof. The negativetest set out by s. 672.54(a) of the Criminal Codeislimited

to the non-existence of a significant threat to public safety and is legitimate.

It isonly if the court or the Review Board is unable to form the opinion that
the NCR accused is not asignificant threat to the safety of the public that it may deny the
granting of an absolute discharge. In that event, the court or Review Board must choose,
from awholerange of dispositions, the order that isthe least onerous and |east restrictive
to the accused, having regard to the need to protect the public from dangerous persons,
the mental condition of the accused, the reintegration of the accused into society and the

other needs of the accused.

While the principles of fundamental justice require that a positive finding of

dangerousness be made and that interferences with the accused’ sliberty interests be kept
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to aminimum, they do not requirethat the public bear the risk posed by adangerousNCR

accused who cannot be determined not to be asignificant threat to the safety of the public.

Given the fact that there is neither a burden of proof on the accused nor a
presumption of dangerousness, that any restriction on the liberty interests of the NCR
accused must betheleast onerous and |l east restrictive possible, and considering the many
procedural safeguards provided, | concludethat s. 672.54 complieswith the principles of

fundamental justice. Therefore, the appellant’s argument that it violates s. 7 must fail.

D. Section 15 of the Charter

| agree with McLachlin J.’s analysis and her conclusion that the appellant’s
right to equal treatment under the law is not violated. As the appellant has placed great
emphasis on the comparison of the regime for NCR accused with that for dangerous
offenders, | wish to address this argument more specifically and add that the conclusions
of my colleague are supported by acloser review of thetwo regimesviewed asintegrated

schemes.

Upon determining that a person is a “dangerous offender”, the court may
impose asentence of detentionin apenitentiary for anindeterminate period. The purpose
is both preventive and punitive. Reviewsfor parole occur at the end of seven years and
every two yearsthereafter. A dangerous offender can be released on parole (s. 761), but
never receives an absolute discharge. Moreover, the release on paroleisaprivilege and

not aright: Mitchell v. The Queen, [1976] 2 S.C.R. 570, at p. 593.

On the other hand, under Part XX.1, an NCR accused, with respect to whom

the court or the Review Board could not come to the conclusion that he or sheis not a
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significant threat to public safety, may be detained, but only if that constitutes the | east
onerous and least restrictive disposition possible under the circumstances. The court or
the Review Board can choose from a whole range of dispositions that allow for the
treatment of the NCR accused and lead to the most successful and completereintegration
into the community possible. He must be absolutely discharged as soon as the court or
the Review Board is of the opinion that he or she is not a significant threat to public
safety. Moreover, reviewsof the situation of the NCR accused must take place on request
at any time and in any event annually and whenever a greater restriction on hisliberty is

imposed.

It is true, as the appellant argues, that under Part XXIV, the burden is cast
upon the Crown to establish beyond a reasonable doubt all the necessary elements
containedinthe dangerousoffender provisions, whereasunder Part X X.1, the Crown does
not bear the burden of proving that the NCR accused poses a significant threat to the
safety of the public. However, thisargument misses the mark for two reasons. First, the
burden imposed upon the Crown is tied to the fact that a sentence is sought as a
punishment that isfar more severe and constraining than the regime designed to meet the
needs of NCR accused. Second, the whole process before the court or the Review Board
isinquisitorial and not adversarial. There are no parties. There is no burden of proof.
Thissystem, in theinterest of the NCR accused, protectstheintegrity of the professional
relationships involved. It allows for a better assessment of the condition of the NCR
accused which, inturn, leadsto amore accurate determination of the disposition that will
best serve the needs of the NCR accused and his or her reintegration into society and be
the least onerous and restrictive upon the NCR accused while protecting the safety of the

public.
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Therefore, when viewed as a whole, under the scheme of Part XX.1 of the

Criminal Code NCR accused are not disadvantaged as compared to dangerous offenders.
Rather, Part XX.1 providesfor the least restrictive intrusion with the liberty interests of

the accused consistent with protecting public safety.

The analysis and the reasoning of McLachlin J. are equally applicable to my
interpretation of s. 672.54(a). LikeMcLachlinJ., | havereached the conclusionthat there
isno presumption of dangerousness. Thisisso pursuant to the plain meaning of s. 672.54.
Parliament has envisaged two different levels of dangerousness, namely dangerousness
and significant threat to public safety. A positive finding of dangerousnessisrequired to
deny an NCR accused an absolute discharge. The NCR accused is aso entitled to an
absolute discharge even though he or she is dangerous, if he or she isfound not to be a

significant threat to the safety of the public.

Contrary toMcLachlin J." scomment at para. 96, thereisno need to read down
S. 672.54(a) asrequiring apositivefinding of significant dangerousnessasaconditionfor
refusing an absolute discharge. My colleague’s analysis is equally appropriate to a
threshold of dangerousness or threat to public safety. Any constraints on the liberty
interests of the NCR accused are to be geared to his or her individual circumstances, as

my colleague explains.

Whatever the threshold, be it dangerousness or significant threat to the safety
of the public, the measures must be geared thereto and in all cases be the least onerous

and least restrictive to the accused having regard to his or her condition as known.

Such measures benefit public safety and each NCR accused as well, as they

will alow such treatment and supervision as are |l east onerous and | east restrictive to him
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or her and are called for to meet his or her needs and facilitate reintegration into society.
Whatever the threshold, the correspondence between protection measures and need is
maintained. Uncertaintiesin assessment of risk are an unavoidable element of risk itself.
Applied to either threshold, my colleagu€e’s reasons for concluding to an absence of

burden and discrimination, with which | agree, are equally valid.

No negative messageis sent about theworth or value of NCR accused. Onthe
contrary, Parliament acknowledges that the needs of the NCR accused ought to be
addressed by the criminal law system and that traditional sentencing principles cannot
apply to them. Parliament has sent a message that the assessment of the NCR accused is
to be dealt with with the utmost consideration and prudence. Numerous procedural
safeguardsareprovided. Part X X.1listhelegidativeexpressionof acareful reconciliation

of the interests of the NCR accused and society.

Section 672.54 mandatesthe consideration of all theneedsof an NCR accused,
including specifically hisor her interest in being reintegrated into society. Inducement
to treatment is the favoured solution. Parliament insists that, if measures of protection
need to be imposed, given the dangerousness posed by an NCR accused, they are to be
carefully designed astheleast onerousand restrictive possible. In short, Parliament sends
the key positive message that NCR accused are, as much as possible, to be reintegrated

into society.

For the above reasons, | conclude that Part XX.1 does not violate the equality
rights of NCR accused as guaranteed by s. 15 of the Charter.

[11. Conclusion
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Parliament has crafted a careful scheme designed to address the particular
situation of the mentally ill in the criminal justice system. No burden of proof is cast

upon NCR accused. Thereis no presumption that NCR accused are dangerous.

Thecourt or the Review Board must make apositivefinding of dangerousness.
If it believesthat the NCR accused isnot asignificant threat to public safety, it must order
an absolute discharge. If, however, it cannot form the opinion that the NCR accused is
not a significant threat to public safety, it is entitled to deny an absolute discharge. It
must then order the disposition that will bethe least restrictive and onerous possible upon
the NCR accused, taking into account the need to protect the public, the mental condition

of the accused, his or her reintegration into society aswell as his or her other needs.

Neither s. 7 nor s. 15 of the Charter isviolated. It isnot necessary for this
Court to deny the existence of the negative test set out in s. 672.54 in order to reach that
conclusion. The previous system was declared unconstitutional by this Court in Swvain.

In my opinion, theexisting legidlationistheresult of constitutionally permissiblechoices.

With respect to the disposition of the case at bar, | agree with McLachlin J.
that this Court should exercise its discretion to decide the appeal, despite the fact that
Mr. Winko has been absolutely discharged (para. 100 of McLachlin J.’sreasons). Since
Mr. Winko based his argument exclusively on the constitutionality of the impugned
provisions, this Court need not determine whether the Court of Appeal erred in refusing
to overturnthedecision of the Review Board. However, consistent with my interpretation
of s. 672.54, | do not subscribeto McLachlin J.”scomment on the apparent interpretation
of s. 672.54 by the Review Board. It could and should have proceeded on the basis that
no absolute discharge was to be granted unless it was satisfied that Mr. Winko was not

asignificant threat to the safety of the public.
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198 For all of the abovereasons, | would dismissthe appeal and adopt the answers

of McLachlin J. to the constitutional questions.

Appeal dismissed.
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